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ing credit decisions and in this book con- 
siders in great detail the various factors 
to be considered in their appraisal. 

Alexander Wall, in the opening sentence 
of the foreword to his excellent work on 
“How to Evaluate Financial Statements,” 
writes: “There are many elements to be 
considered in reaching a credit decision and 
too many books attempt to cover too 
many elements, with a resultant thinness 
of verbose text.” 

In this book Mr. Gee takes two all- 
important elements in the statement and 
outlines at length new and established 
techniques and principles for appraising the 
soundness of these assets and treats exhaus- 
tively their possibilities as sources of 
information essential to sound credit 
extension. 
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Post-War Consumer Credit 


By WALTER B. FRENCH 


Deputy Manager, American Bankers Association. 


Some day the market for consumer credit will open up 
again and when it does it will be the greatest market we have 
ever seen. In this article Mr, French discusses some of the 
opportunities and the problems of consumer credit after the 
war. It is based on a recent talk before the New Jersey Bankers 


Association. 


N this discussion of consumer 

credit in the post-war period it 
might be well for us to begin by 
examining the volume outstand- 
ing at the outbreak .of the war 
in December 1941. The total out- 
standing at that time, which in- 
cidentally was the all-time high, 
was approximately $9,200,000,- 
000. Of this amount about 4 
billion dollars represented retail 
instalment lending and end-of-the- 
month bills. For our purposes we 
will consider only the balance of 
$5,200,000,000, which represented 
credit extended to consumers on 
some scheduled plan of periodic 
payments. Of this $5,200,000,- 
000 banks as one class of con- 
sumer lender had close to 2 billion 
dollars outstanding. 

When we remember that the 
serious interest of the great ma- 
jority of banks in this credit dates 


only from 1943, we realize that in 
a period of seven years they ac- 
quired two-fifths of the total out- 
standing. The trend for banks 
in that time was upward, and the 
almost two billion dollars banks 
had outstanding in December 
1941 represented their all-time 
high. ; 

In my opinion, Regulation W 
had very little to do with the sub- 
sequent contraction, but rationing 
and priorities did. At any rate, 
the credit began to decline under 
these influences rapidly until 
today consumer credit loans of all 
lenders are down to outstandings 
of less than 2 billion dollars, and 
bank outstandings are less than 
$500,000,000. This is a _ con- 
traction for banks of over 70 per 
cent. 

In September 1941, about seven 
thousand banks were actively en- 


649 





650 THE BANKING LAW JOURNAL 


gaged in some form of consumer 
lending; some only in personal 
loans; others only in moderniza- 
tion loans; still others in auto- 
mobile and equipment financing; 
and of course many institutions 
were engaged in all forms of con- 
sumer lending. 

A recent survey made by the 
American Bankers Association in- 
dicates that almost all banks 
which were in the instalment 
financing business in 1941 not 
only will continue but will also 
expand their interests and many 
additional banks not engaged in 
consumer lending before will enter 
the field. It is important, there- 
fore, that we attempt to estimate 
the volume of this paper that 
might be available and how soon 
after the termination of hostilities 
the credit will be available in any 
sizable volume. In developing 
this discussion we must admit 
frankly that there are many fac- 
tors necessary to an accurate es- 
timate that cannot be gauged at 
this time. 

To begin with, mtich will depend 
on the duration of the war. The 
longer the war lasts, the greater 
will be the back-log of unfilled 
demands for consumer durable 
goods and services. ‘Fhe length of 
the war will determine to what ex- 
tent industry has time to recon- 
vert partially from wartime to 
peacetime production. Actually 
we are engaged in two wars, and 
most informed people expect the 
European war to terminate before 
the Pacific war. If that should 
prove to be the case, reconversion 
of some of our industry would 


probably be permitted before the 
close of the war with Japan. This 
would ease the problem of recon- 
version and make for a more or- 
derly use of consumer credit. 

Letters we receive from bankers 
indicate that it is a common belief 
that the demand for this credit 
will be immediate at the close of 
hostilities. At the moment it ap- 
pears that such a circumstance 
will be quite remote. In the first 
place, immediately after the termi- 
nation of hostilities, consumer 
durable goods, on which a sub- 
stantial part of consumer credit is 
based, will be available only in 
limited quantities for a period of 
months. In fact, it may take well 
over a year before some commodi- 
ties, such as automobiles, are pro- 
duced in any number because the 
reconversion problems of such in- 
dustries will be enormous. 

Then it will be a sellers’ market 
for a long period of time because 
the demand for goods will be much 
greater than the supply. 

The so-called “hot” money will 
have to be reckoned with—money 
that is lying around loose, waiting 
for some place to go. It is not in 
government bonds or in banks; it 
is in the hands of consumers. This 
loose money is estimated at some- 
thing over twenty billion dollars. 
To the extent that this money is 
spent for consumer goods and 
services, to that extent at least the 
use of credit will be discouraged. 

Savings have increased in our 
banks about 6 billion dollars since 
1934. Some of this money may 
be converted into consumer goods 
and services. | 
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It may very well be that indi- 
viduals now investing in govern- 
ment bonds will convert them 
after the war into cash to be used 
for consumer purchases. As a 
matter of fact, the public is being 
encouraged to do this very thing 
by the Treasury, a policy which is 
difficult to understand when other 
government agencies ask for the 
continuation of credit controls, 
price-fixing, and rationing after 
the war as anti-inflationary neces- 
sities. 

There is also the possibility 
that Regulation‘W may be con- 
tinued after the war. Although 
some bankers have expressed 
themselves in favor of continua- 
tion, most of the pressure to con- 
tinue Regulation W is coming 
from retailers, and their only 
reason appears to be that they 
want the Government to police 
their business. Retail interests 
should have foresight and courage 
enough to make their own adjust- 
ments within their industry and 
not ask for the continuation of a 
principle which may do great 
harm to our whole economy. The 
contro] of private credit by gov- 
ernment regulation should be dis- 
continued as soon as possible. 

There will be sotne offsetting 
factors which may appear during 
this period immediately after the 
war to influence how soon the 
credit may be used and in what 
amount. 

The American people are instal- 
ment-minded. An analysis of auto- 
mobile financing over the years 
will disclose many cases where 
automobiles, and for that matter 


many other consumer goods, were 
financed by people who might have 
paid for the merchandise in cash. 
Many people prefer paying out of 
income. I think the demand for 
a pay-as-you-go tax came from 
this large group of instalment 
minded consumers. 

There is the possibility that 
Regulation W may not be con- 
tinued. It is now in force only as 
an emergency measure and per- 
manency would require legislation. 
A strong feeling persists in many 
quarters that there is little likeli- 
hood that this kind of regulation 
will ever become permanent 
through legislation. 

There is the possibility, cited 
earlier, that reconversion may be 
partially accomplished. This 
would mean that goods would be 
available for consumer use and 
consumption much earlier than 
otherwise. 
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Many students believe that the 
20 billion dollars or so of “hot” 
money will be spent on soft goods 
or remain in its present state of 
blissful peace. If it either re- 
mains dormant or is spent for 
clothes or services, it would not, to 
that extent, retard the use of 
credit in the durable goods field. 

Last, the people may decide to 
keep their savings intact and the 
Government may urge them to re- 
tain their bonds. Both these 
points would constitute good anti- 
inflationary .doctrine in the post- 
war period and encourage the use 
of credit which would be paid off 


out of income. 


In spite of all these pros and 
cons, some day the market for 
consumer credit will open up, and 


when it does it will be the greatest 
market we have ever seen. Two 
‘sources of information give us 
some idea of what the market will 
be after termination and recon- 
version problems have been solved 
and we are again adjusted to a 
peacetime economy and we have 
reached the stage where goods are 
flowing freely into the markets. 
One is the United States Census 
of 1940, the other the survey 
made by the United States Cham- 
ber of Commerce last year. 

The first gives us an idea of 
how large a market was still open 
in this country before the war. 
How many of us realize that in 
this greatest and richest country 
in the world: 

61% of the people had no tele- 
phone. 

57% of the people had no 
mechanical refrigeration. 
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60% of the people had no cen- 
tral heating system. 

459% of the people had no bath- 
rooms. 

17% of the people had no 
radio. 

24% of the people had no elec- 
tricity. 

Certainly this circumstance 
affords a great opportunity to 
raise the standard: of living of 
many families in our own country. 

The Chamber of Commerce’s 
survey was a careful cross-section 
test of the 35 million families of 
the United States as to their plans 
for consumer purchases after the 
war. 

Of our 35 million families 64 
per cent said they would be in the 
for durable 
goods as soon as they are avail- 
able. 

Over three million six hundred 
thousand said they would buy new 
automobiles. 


market consumer 


Two million six hundred thou- 
sand said they would buy some 
other consumer durable goods - 
refrigerator, machine, 
stove, vacuum cleaner - that kind 
of thing. 


washing 


Over one million said they would 
be in the market for some kind of 
furniture. 

Over one million and a half 
said they’ would buy or build a 
home. 

Thirty-nine per cent of all 
home-owners said they would make 
some improvement to their prop- 
erty from painting to putting on 
a new roof - from renovating bath- 
rooms to adding new rooms. 
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cent of all 
farmers who own their own farms 
said they would make some kind 
of farm improvement from ordi- 
nary painting to. over five hun- 
dred thousand who said_ they 
would build new barns. These 
plans represent an estimated ex- 
penditure of over 7 billion dollars. 

Another type of financing which 
will be available after the war is 
airplane financing. Already manu- 
facturers have been to see us to 
work out plans. I can almost 
sense some bankers actually shud- 
dering to think of financing an 
airplane. Before we let another 
opportunity go by, let us reflect 
for a moment on what happened 
twenty-five years ago when some- 
body told a banker audience that 
they should interest themselves in 
automobile finaneng. We did not 
accept the opportunity then and 
other agencies entered the field 
and made handsome profits over 
the years. The startling truth 
is that in many cases banks put 
up the money at low rates of in- 
terest. You know what the situa- 
tion is today — after a twenty- 
year late start, wé are doing every- 
thing possible by way of planning 
and promotional work to get a 
major share of that business when 
it is again available. So let us 
stay close to the aviation industry 
and remember that after the war 
hundreds of thousands of young 
men will return to civilian life 
who have become experienced in 
aviation and will expect to main- 
tain that interest. I might say 
that about two hundred banks 
were in consumer airplane financ- 
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ing before the war, with excellent 
results. 

The opportunities of the future 
look good but certain problems 
must be solved before we can hope 
for a healthy economy. People 
must have confidence in the future 
before they will spend money or 
assume debt. I shall outline briefly 
several factors that will involve 
careful consideration in order to 
bring about that favorable psy- 
chological condition so necessary 
to a successful system of free 
enterprise. 

In the post-war period a na- 
tional plan must be formulated 
that at least looks forward to the 
time when the budget will be bal- 
anced. 

A modification of SEC rules will 
be necessary. Equity capital 
should come from the people, not 
the government. The incentive to 
invest is the reward of profit. 
Reforms may be necessary at times 
but only to the extent that they 
do not stifle the very life- blood 
of enterprise. 

Study is now being given by 
Congress to more favorable cor- 
porate tax plans. This is a 
“must” if we hope to look for- 
ward to a period of good business. 

I would like to discuss briefly 
the Post-War Small Business 
Credit Commission which was 
authorized at the last meeting 
of the Executive Council of the 
American Bankers Association. 

During the past year thinking 
leaders have often warned that, 
if banking is to survive as a pri- 
vate enterprise, we must get back 
to the risk business. During the 








654 


last eleven years our concept of 
credit has changed. Because of 
the rapid changes in our economy 
from the trying days of the early 
thirties, following the bank holi- 
day, to the critical times of the 
present, with the country en- 
gaged in a global war, bank credit 
has sought means and devices to 
protect itself. 


Such periods are discouraging 
to the entrepreneur. Venture 
capital is surrounded by all kinds 
of safeguards, waiting for a better 
day. Interest rates become lower 
and lower, and none but almost 
riskless loans are made. Govern- 
ment enters the field of credit and 
competes further with private en- 
terprise. It does this in the be- 
ginning because there is appar- 
ent need. After the need has been 
met, the experience is that Govern- 
ment continues to supply the 
credit. 

The newly created Post-War 
Small Business Credit Commission 
will attempt to cope with this pre- 
dicament by educating bankers to 
the responsibility of seeing that 
every credit application is care- 
fully considered by whatever pri- 
vate credit source may be suitable 
and that if a credit application is 
finally refused, rejection is based 
only on the fact that it is a poor 
risk not only for the originating 
bank but also for all other private 
credit lenders. 


According to present plans the 
purposes of the commission are: 
_1. to survey the post-war credit 
needs of small business. 
2. to suggest ways and means by 
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which credit applications may be 
made bankable by individual banks 
or by banks acting together. 


3. to educate bankers in the 
newer forms of lending, for ex- 
ample term loans. (Although 
term loans are common enough in 
larger institutions and have 
proven a successful method of 
financing, they are not generally 
understood by small institutions, 
and this type of financing up to 
now has not been applied to small 
business. ) 


4. to help in setting up credit 
pools, composed of local banks, in 
various areas where there appears 
to be a need for such pools. 
(Representatives of the commis- 
sion will advise the pools on how 
loan applications might be pro- 
cessed to see that they are di- 
rected to the proper type of lend- 
er, instruct the pools in keeping 
comprehensive records of all ap- 
plications including the reasons 
why any loans are rejected, urge 
them to contact examining authori- 
ties, both state and Federal, to 
keep them currently advised on 
the type of applications being re- 
ceived in their areas and why cer- 
tain credit techniques are neces- 
sary.) 

5. to keep in touch with super- 
visory authorities, both state and 
Federal, to acquaint them thor- 
oughly with the work of the com- 
mission. 

6. to educate bankers in the 
merchandising of credit, emphasiz- 
ing the necessity for giving every 
credit application careful con- 
sideration. 
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The commission will be made up 
of twenty-four men, half of them 
representing large banks and half 
of them representing small banks. 
The representatives will be evenly 
chosen from the Federal Reserve 
districts. 

The commission will employ an 
adequate staff of trained special- 
ists to carry out its program 
which, in accordance with the 
Chicago resolution, is to extend 
over a period of five years. 


Although at first it was pro- 
posed that the program be spon- 
sored by only the 250 largest 
banks, the council amended the 
motion to permit all banks to 
take part in this endeavor. This 
action on the part of the council 
to include all banks was a well 
considered step because many of 
the smaller institutions of the 
country are vitally interested in 
the credit problems facing banks 
in the post-war period and would 
welcome the opportunity to par- 
ticipate. 

Many opportunities 
available in commercial 
after the war. It is apparent now 
that much of the demand will come 


will be 


credit 
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from small business and banking 
must take care of that demand 
and should view all credit applica- 
tions with a risk attitude. In other 
words, all credit applications must 
be viewed with the idea that they 
are to be granted if there is any 
possible way to do so, consistent 
of course with sound banking 
practices. This attitude is es- 
sential if private credit is to stop 
further inroads into private en- 
terprise by government credit 
agencies. 

’ At the termination of hostili- 
ties, the American public will wit- 
ness a great surge of industry in 
this, country: enterprise in full 
swing; new business, both large 
and small; new housing and new 
inventions; consumer demands 
that have been piling up for years, 
creating the greatest market in 
history. This will be a time when 
business will need the full support 
of a vigorous, courageous money 
market for both short term and 
long term investment. It is the 
purpose of the Post-War Small 
Business Credit Commission to see 
that the credit demands of pri- 
vate business are met through pri- 
vate credit agencies. 
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Employment and Post-War Problems 
By MARSHALL CORNS 


The author, a frequent contributor to these pages, in this 
article proposes a concrete program for post-war finance which 
he believes will go a long way to solve our employment problem. 
Mr. Corns is president of Marshall Corns & Company, Chicago, 
management engineers and consultants for banks and bankers. 


EARLY every post-war plan 

submitted to the American 
people for consideration is con- 
tingent upon maintaining a high 
level of employment. 

Various solutions have been sub- 
mitted for maintaining employ- 
ment from out and out subsidies 
to forms of public work relief pro- 
jects. 

It is universally agreed that the 
matter of employment will be our 
major problem. Yet is it a pro- 
blem which can be solved of itself, 
or is it a problem which will be 
solved if solutions are found to 
other problems? 

Analyzing all the facts of post- 
war problems leads one to believe 
that the problem of employment 
will be solved if we find a solution 
to the following factors upon 
which the preservation of any 
form of government is dependent 
if economic catastrophe is to be 
avoided. 

1. The prevention of inflation. 

2. The stabilizing of employ- 
ment. 

3. The instituting of sound fis- 
cal policies of Government. 

In spite of the fact that govern- 
ments, in the past, have been able 


to temporarily solve the problem 
of unemployment through vast ex- 
penditures of money for public 
projects, history and economics 
have conclusively proven that full 
employment can only be brought 
about and maintained on a perma- 
nent basis through nation wide 
prosperity founded on sound eco- 
nomic principles. 

The resumption of a public dole, 
the vast expenditures of public 
funds through another WPA to 
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provide relief is unthinkable in 
post-war planning if the sacri- 
fices the men and women of this 
nation are making today in lives, 
ambition, and money is not to be 
in vain. Public projects of pub- 
lic highways, slum clearance, de- 
velopment of new _ enterprises, 
extensive home development should 
be secondary to the solution of 
factors enumerated. The solution 
of these problems, on the other 
hand, will not only make any other 
sound plans feasible but entirely 
practical. 

It is of importance in arriving 
at the solution to our problems to 
comment briefly on these factors. 


Prevention of Inflation 


The advent of this war made it 
necessary for us to transform the 
productive facilities of our nation 
from peace time production to 
war production. The drafting of 
millions of men into the armed 
services made necessary the ab- 
sorption into business of millions 
of those previously unemployed, 
many housewives, and those who 
in normal times would either be 
attending school or retired. 

The demand for competent 
labor also brought about competi- 
tive bidding for services which 
raised salaries and wages through- 
out industry above what it was 
actually worth. The maximum use 
of our industrial facilities, the 
large number of the population 
gainfully employed, the enormous 
increase in wages raised our 
national income to the highest 
point in its history. This increase 
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in national income in normal 
times would be used for the pur- 
chase of consumer goods. Now, 
however, because our productive 
facilities are engaged in producing 
war materials instead of goods 
for domestic consumption, a scar- 
city has occurred in domestic. and 
consumer goods. Only the insti- 
tution of rationing, price freezing, 
investment in Government bonds, 
and taxes have prevented this 
enormous supply of purchasing 
power from competing for the 
available supply of goods and 
bringing on inflation. The drives. 
to finance the cost of the war by 
siphoning off this increased pur- 
chasing power through the pur- 
chase of war bonds, have only tem- 
porarily removed part of this in- 
flationary threat as at the present 
time such bonds can be readily 
converted into cash. 

The tax program of the Fed- 
eral Government, while siphoning 
off another portion of this in- 
creased national iricome, is in- 
equitable in that it fails to absorb 
a sufficient amount of the in- 
creased earnings of those in the 
lower bracket who make up the 
vast majority of the purchasers 
of consumer goods. 

Unfortunately a large portion 
of this increased national income 
has found its way into the bank- 
ing structure where, in the form 
of deposits, it is available for 
credit expansion and the imme- 
diate purchase of consumer goods, 
either when available after the 
war, or when restrictions are 
lifted. 


When the war ends, unless some 











way is found to prevent this enor- 
mous purchasing power, presently 
available in Government bonds 
which can be converted into,cash 
and bank deposits, from coming 
into competition for the available 
supply of consumer goods wide 
spread inflation will result. 


INFLATION MUST BE PRE- 
VENTED, THEREFORE BY 
THE CONTINUANCE OF 
SOME RESTRICTIONS AND 
CONTROLS ON CONSUMER 
GOODS AND THE PASSAGE 
OF NEW RESTRICTIONS OR 
CONTROLS OVER THE RES- 
ERVOIR OF PURCHASING 
POWER. 


Stabilizing Employment 


Today most of the employables 
of the population of the United 
States have jobs. Many women en- 
gaged in home-making and many 
men who normally would be en- 
joying the fruits of their labors, 
have been called back into business 
to take the places of those called 
into the services of their country. 
In many instances the wages 
received are from 50 to 200 per 
cent of what could be considered 
normal for the job based on duties 
and responsiblities. 

With the coming of peace, jobs 
will have to be available for mil- 
lions of men now serving the coun- 
try. In order to reemploy them 
in industry, it will not only be 
necessary for millions of women to 
return to home-making and rais- 
ing families, but for those pen- 
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sion eligible individuals, presently 
employed, to seek retirement. Un- 
less returning men can find worth 
while employment they will be- 
come a charge on the public, be 
unproductive as far as national 
income is concerned and bring on 
a chaotic condition from which 
we can not recover. 

It will also be necessary to 
regulate in some manner the re- 
lease of men now in the armed 
forces so that not only will busi- 
ness have an opportunity to grad- 
ually absorb them, but to prevent 
the competition from an abun- 
dance of labor, which will result 
in a lowering of the wage scale. 

Industry can not re-employ 
these men unless many jobs are 
made available through the re- 
turn of women to their duties as 
home-makers and there is sufficient 
demand for consumer goods to 
require capacity use of our in- 
dustrial facilities, and national 
income, as reflected in purchasing 
power, is sufficient to purchase the 
output of our industrial machine, 


EMPLOYMENT MUST BE 
MADE AVAILABLE, THERE- 


FORE, TO MEN IN THE 
ARMED FORCES;- WOMEN 


MUST RETURN TO THEIR 
HOMES; A GRADUAL RE- 
LEASE PLAN FOR THE MEN 
IN THE SERVICE MUST BE 
DEVISED; AND NATIONAL 
INCOME REFLECTED IN 
PURCHASING POWER MAIN- 
TAINED TO REQUIRE THE 
USE OF OUR INDUSTRIAL 
FACILITIES. 
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Sound Fiscal Policies of 
Government 


Gresham’s law applies to Gov- 
ernment fiscal policy the same as 
it does to the value of moneys. 
Unless a Government can prove 
to its people that it can operate 
within its income, confidence in 
the authority and power of that 
Government is retarded or is 
destroyed. The inevitable curse 
of bankruptcy, brought about by 
spending more than one earns, ap- 
plies to Governments as well as 
’ to the individual citizen. Because 
an unbalanced budget results in 
deficit financing and the further 
increase of. carrying charges, 
a Government’s only recourse is 
to increase taxes which takes away 
from capital a further portion 
of its return until in time it not 
only results in confiscation, but 
reduces to such an extent the op- 
portunity to obtain a fair return 
for invested funds that capital re- 
mains unemployed and industrial 
improvement remains at a stand- 
still. Both factors hinder indus- 
trial production and result in un- 
employment which in turn reduces 
revenue from taxes and makes 
further deficit financing and un- 
balanced budgets not only a prob- 
ability, but a necessity. Clearly 
if confidence is to be re-established, 
a balanced budget must be main- 
tained and debt retirement must 
he resorted to in our post-war 
plans if business and capital are 
to have the confidence, and the 
wherewithal to continue to make 
their investments in American en- 
terprises. 


The total debt at the end of 
the war will probably amount to 
250 billion dollars. Without con- 
sidering the necessity for provid- 
ing for debt retirement and the ex- 
penses for the rehabilitation of 
those now in our armed forces, 
carrying charges of the debt alone 
will absorb a good portion of our 
present Federal income. 


It is estimated that expendi- 
tures of the Government, after 
the war, will run between 20 and 
25 billion dollars a year. Such 
income, from a tax standpoint, 
seems impossible of attainment un- 
less “confiscation” is resorted to. 

It has been estimated that in 
order to maintain Government, 
through taxes, it will be necessary 
to enjoy a national income of 
around 130 billion dollars a year. 
This figure, of course, is based on 
present income of workers which 
in many cases is considerably 
inflated. Serious doubt has been 
expressed that national income 
will exceed 90 billion dollars fol- 
lowing the war, without some 
pump priming which, on _ the 
basis of requirement for running 
the Government, would mean that 
taxes will take in excess of 25c 
out of each $1.00 of income and. 
assuredly not leave enough for the 
purchase of conswmer goods to 
keep our industrial machine run- 
ning to the pomt where full em- 
ployment would be possible. 


NATIONAL INCOME 
THEREFORE, MUST BE 
MAINTAINED TO NOT ONLY 
PROVIDE TAXES WITH 
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WHICH TO SUPPORT THE 
ACTIVITIES OF THE GOV- 
ERNMENT, BUT LEAVE SUF- 
FICIENT IN THE HANDS OF 
THE PUBLIC TO PURCHASE 
THE OUTPUT OF INDUSTRY. 


The answer to all our problems, 
it would seem, therefore, lies in 
the control and operation of the 
Federal debt after this war, and 
in the control and regulatiun of 
«the purchasing power of the 
country. 

This purchasing power can only 
be controlled by use of the means 
we have at our disposal. The 
first step in bringing about the 
solution to this problem is for us 
to intensify our efforts during the 
war to place the increased pur- 
chasing power of individuals and 
individual bank deposits into 
United States Government securi- 
ties, so that at the end of the war 
the individuals of the country will 
own at least 100 billion dollars of 
the debt, the balance being held by 
large corporations, banks, and in- 
surance companies. Once the large 
portion of the debt is thus placed, 
the next step is to provide for the 
retirement of the debt in a man- 
ner which will stimulate additional 
purchasing power. 

As a suggested program: 

At the end of the war a new 
series of 114 per cent government 
securities, known as_ Victory 
Bonds, should be made available. 
The bonds would be issued serially 
in multiples of at least $250, each 
multiple of $250 to mature an- 
nually in one to twenty years. 


LAW JOURNAL 661 


Bonds of this series maturing af-: 
ter one year would have coupons 
for annual interest attached for 
as many years as the bond ran to 
maturity. Present individual 
holders of series E, F, and G 
bonds would be encouraged, in the 
interest of national monetary 
security, to exchange their present 
holdings for these new bonds. This 
would have the effect of prevent- 
ing the large volume of bonds in 
the hands of individuals from be- 
coming an inflationary factor. 

In practice, a person having 
$2100 in market value of present 
outstanding government bonds 
would receive in excharge $100 
cash, and eight Victory Bonds of 
$250 each, to mature in sequence 
from one to eight years. <A per- 
son having $8400 in market value 
of present outstanding govern- 
ment bonds would receive $150 
in cash and 33 Victory Bonds of 
$250 each, two to mature each 
year for 16 years, and one to 
mature in 17 years. A person hav- 
ing less than $250 of government 
bonds would be immediately paid 
off in cash; could hold his pres- 
ent bonds; or turn them in, plus 
cash, for any series af Victory 


Bonds. 


Any plan, of course, would de- 
pend on the tota] holdings out- 
standing of government issues at 
the war’s end, and their distribu- 
The ultimate aim would be 
to provide a basis for the retire- 
ment of at least 5 billion of the 


tion. 


government debt per year. The 
retirement of 5 billion dollars of 
bonds each year plus the 314 bil- 
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lion dollars in interest, when con- 
sidered in the velocity of purchas- 
ing power, would increase our na- 
tional income about 30 billion 
dollars a year and give us a 
national income of around 120 to 
150 billion dollars a year. 

Ry drastically reducing the ex- 
penditures of Government and 
eliminating the pay now handed 
out to select groups, the total re- 
quirements of maintaining the 
government from taxes could be 
reduced to around 17 billion dol- 
lars a year. This would provide 
5 billion for retirement of the 
public debt; 314% billion carry- 
ing charges on the debt; and 814 
billion for other expenditures of 
government. 


To provide this income would 
only require an average tax of 
17%, based on national income 
of 100 billion dollars, and leave 
sufficient purchasing power in the 
hands of the individual to provide 
risk capital for new adventures 
and for the purchasing of con- 
sumer goods, both of which would 


stimulate industry and maintain 
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employment. Increased revenue 
from taxes, or that portion of 
the national income in excess of 
100 billion dollars a year, would 
be used to retire Government 
obligations held by large corpora- 
tions, banks, and insurance com- 
panies. 

The solution to the problem 
confronting employment, there- 
fore, would seem to evolve itself in- 
to a program which would 


1. REFINANCE THE FED- 
ERAL DEBT. 


2. CONTROL PURCHASING 
POWER TO PREVENT IN- 
FLATION. 


3. MAINTAIN A BAL- 
ANCED BUDGET, TO _ IN- 
STITUTE CONFIDENCE. 

4, RETIRE OUTSTANDING 


DEBT THROUGH TAX IN- 
COME. 


The adoption of this plan will 
maintain national income at a 
point that will insure productive 
capacity of industry and full em- 
ployment. 
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Liability of Shareholder of Holding Company for 
Statutory Assessment on Shares of National 
Bank Stock 


A receiver of national bank is not precluded from bring- 
ing an action against stockholders of holding company, hold- 
ing shares of an insolvent national bank in its portfolio, to 
enforce stockholders’ liability for statutory assessment on 
national bank stock under Section 23, of the Federal Reserve 
Act, 12 U. S. C. sec. 64, 12 U.S. C. A. sec. 64 and 12 of the 
National Bank Act, 12 U.S. C. sec. 68, 12 U.S. C. A. sec. 63. 
The receiver may sue both record owner and actual owner of 
shares of national bank for statutory assessment. A partial 
satisfaction of judgment against one is a pro tanto (for so 
much) discharge of the other. 

An exchange by stockholders of national bank of their 
stock for stock of the bank-stock holding company absolves 
the old stockholders of the national bank of liability for full 
statutory assessment on shares of bank stock inasmuch as 
other stockholders of holding company acquired through their 
investment in it, an interest in the shares of the national 
bank, and such disposal of national bank stock by stockholders 
in good faith rids stockholders of statutory double liability, 
even though the stockholders’ transferees are not responsible. 
This was decided in the case of Anderson v. Abbott, 64 
Supreme Court Rep. 5381. 

The primary question at issue in the instant case was 
whether on the facts stated hereinafter, the shareholders of a 
bank stock holding company were liable under Section 23 of 
the Federal Reserve Act, 12 U.S. C. sec. 64, 12 U. S. C. A. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1460. 
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sec. 64 and 12 of the National Bank Act, 12 U.S. C. sec. 63, 
12 U. S. C. A. sec. 63, for assessment on shares of a national 
bank in the portfolio of the holding company. The pertinent 
facts (for further details concerning the financial transactions 
indirectly involved in this litigation may be found in Atherton 
v. Anderson, 6 Cir., 86 F. 2d 518; Id., 6 Cir., 99 2d 883; 
Banco Kentucky’s Receiver v. Louisville Trust Co.’s Receiver, 
263 Ky. 155, 92 S. W. 2d 19) are as follows: Banco Ken- 
tucky Company was organized under the laws of Delaware in 
July, 1929. It had broad charter powers inthe field of 
finance, It was organized by the management of the National 
Bank of Kentucky and of the Louisville Trust Company— 
banking houses doing business at Louisville. Banco perfected 
the desired alliance between them by acquiring most of their 
shares in exchange for its shares. The Bank, the Trust Com- 
pany, and Banco each had the same directors and certain com- 


mon officers. Some of the shareholders who made the ex- 


change also purchased additional shares of Banco stock at $25 
per share. Banco stock was also sold at that price on the mar- 
ket to those who did not own any shares in the Bank or the 
Trust Company. All told some $9,900,000 in cash was real- 
ized by Banco from the sale of its shares—about $6,000,000 
of which was financed on loans from the Bank and from the 
Trust Company. Banco’s stock certificates stated that the 
shares were “full-paid and non-assessable.” Its certificate of 
incorporation provided that the stockholders’ property should 
“not be subject to the payment of corporate debts to any ex- 
tent whatever.” 

The closing date for the exchange of shares was Septem- 
ber 19, 1929. Beginning about September 25, 1929, Banco 
acquired a majority stock interest in each of five banks in 
Kentucky and two banks in Ohio, and a minority stock in- 
terest in another bank in Kentucky. Of these eight banks, 
two were national. The shares of the state, as well as the na- 
tional, banks in the group carried a double liability. The 
price paid for the shares in these banks was about $11,500,000 
—of which some $6,500,000 was paid in cash and $5,000,000 in 
Banco’s shares. Not all of Banco’s funds were invested in bank 
shares. It acquired for $2,000,000 a $2,000,000 note of its 
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president. It purchased 625 shares of a life insurance com- 
pany for $25,000 cash. It purchased and retired 106,000 of 
its own shares at a cost of over $2,300,000—some $275,000 
less than Banco received for them. It received dividends of 
about $1,180,000 on the bank stocks owned by it and paid 
them out at once as dividends on its own shares. It borrowed 
$2,600,000 from a New York bank and paid bank $1,000,000. 
With $600,000 of that loan it purchased from the Bank cer- 
tain dubious assets—a transaction which the Kentucky court 
later set aside. (Banco Kentucky Co.’s Receiver v. National 
Bank of Ky., 281 Ky. 784, 187 S. W. 2d 357.) It was 
negotiating for the purchase of the shares of an investment 
banking house when that house, the Bank and the Trust Com- 
pany failed. That was in November, 1930—a little more than 
a year after Banco began its financial career. In November, 
1930, a receiver was appointed for the Bank and one for 
Banco. In February, 1931, the Comptroller of the Currency 
made an assessment on the shareholders of the Bank in the 
amount of $4,000,000 payable on or before April 1, 19381. 
‘And in March, 1981, the receiver of the Bank notified the 
stockholders of Banco that he had demanded payment of the 
assessment from the receiver of Banco and that he intended 
to proceed against them for collection of the assessment to the 
extent that he was unable to collect from Banco. In October, 
1931, the receiver of the Bank brought an action against Banco 
as holder of substantially all of the Bank’s shares. He ob- 
tained a judgment (Keyes v. American Life Ins. Co., D. C., 
1 F. Supp. 512) which was affirmed on appeal. Laurent v. 
Anderson, 6 Cir., 70 F. 2d 819. Some $90,000 was paid on 
that judgment. The receiver of the Bank thereupon brought 
this suit against those stockholders of Banco who resided in 
the Western District of Kentucky in which he seeks to recover 
from each his proportionate part of the balance of the assess- 
ment. Similar suits against other stockholders were brought 
in federal district courts in other states. The District Court, 
after a trial, dismissed the bill, 832 F. Supp. 828. The Circuit 
Court of Appeals affirmed that judgment, 6 Cir., 127 F. 2d _ 
696. The case was brought to the Supreme Court on certio- 
rari. The defendant stockholders of Banco contended that 
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the decision in Laurent v. Anderson, wherein Banco was held 
liable on the assessment was res judicata of the instant claim 
of the receiver, and that the receiver by bringing that suit 
made on election which barred the instant suit. 

It was held that the decision in the Laurent v. Anderson 
action wherein it was determined that Banco was liable on 
assessment on shares of national bank it held in its portfolio 
was not res judicata of the instant claim by receiver. The 
previous suit of the receiver was not an election barring ac- 
tion against the stockholders of Banco for the balance of the 
assessment. Either the record owner or the actual owner 
of shares of a national bank may be liable on the statutory 
assessment. The receiver may sue both, partial satisfaction 
of the judgment against one being a pro tanto discharge 
against the other. Inasmuch as the basis of liability of the 
record owner and actual owner is different, it being apparent 
or titular ownership in the former and actual or beneficial 
ownership in the latter, the issues involved in each suit are 
not the same. The defendant stockholders of Banco were 
liable for statutory assessment on shares of insolvent national 
bank held in its portfolio of Banco, irrespective of whether 
the stockholders acquired Banco’s stock in exchange for shares 
of the insolvent national bank, in exchange for shares in other 
banks or for cash and even though Banco was organized in 
good faith, without fraudulent intent and the national bank 
stockholders had no intention or purpose in avoiding double 
liability. It was further held that the liability of the Banco 
stockholders for statutory assessment on the shares of insol- 
vent national bank held by Banco would be measured by 
number of shares of stock of bank, whether several or only 
fractional, represented by each share of Banco stock. The 
assessment liability of each share of Banco stock would be 
a like proportion of the assessment liability of the shares of 
the national bank represented by Banco stock. 

The court in its opinion in part stated as follows: 


We are met at the outset with the contention that the decision in 
Laurent v. Anderson, supra, holding Banco liable on the assessment 
is res judicata of the present claim; and that petitioner by bringing 
that suit made an election which bars the present action. We do not 
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agree. Either the record owner or the actual owner of shares of a 
national bank may be liable on the statutory assessment. Richmond 
v. Irons, 121 U. S. 27, 58, '7 S Ct. 788, 802, 30 L. Ed. 846; Keyser 
v. Hetz, 133 U. S. 138, 149, 10 S. Ct. 290, 294, 33 L. Ed. 531; 
Pauly v. State Loan & Trust Co., 165 U. S. 606, 17 S. Ct. 465, 41 
L. Ed. 844; Lantry v. Wallace, 182 U. S. 536, 21 S. Ct. 878, 45 L. 
Ed. 1218; Ohio Valley Nat. Bk. v. Hulitt, 204 U. S. 162, 27 S. Ct. 
179, 51 L. Ed. 423; Early v. Richardson, 280 U. S. 496, 50 S. Ct. 
176, '74 L. Ed. 575, 69 A. L. R. 658; Forrest v. Jack, 294 U. S. 158, 
55 S. Ct. 370, 79 L. Ed. 829, 96 A. L. R. 1457. <A receiver may sue 
both—partial satisfaction of the judgment against one being a pro 
tanto discharge of the other. Ericson v. Slomer, 7 Cir., 94 F. 2d 
437. And see Continental Nat. Bank & Trust Co. v. O’Neil, 7 Cir., 
82 F. 2d 650. The basis of liability of each is different—apparent 
or titular ownership in one case, actual or beneficial ownership in the 
other. Hence the issues involved in each suit are not the same. See 
Reconstruction Finance Corp. v. Pelts, 7 Cir., 123 F. 2d 503; Recon- 
struction Finance Corp. v. Barrett, 7 Cir., 131 F. 2d 745, 748. If 
the receiver were barred from proceeding against one because he had 
already proceeded against the other, creditors of banks would be de- 
prived of the full benefits of these statutes. The wisdom of the re- 
ceiver’s first suit rather than the fixed statutory liability would 
be the measure of their protection. There is no justification for such 
an impairment of the statutory scheme. The rules of election ap- 
plicable to suits on contracts made by agents of undisclosed principals 
(Pittsburgh Terminal Coal Corp. v. Bennett, 3 Cir., 73 F. 2d 387, 
389) have been pressed upon us. But they have no application to 
suits to enforce a liability which has this statutory origin. 

The District Court found, and the Circuit Court of Appeals 
agreed, that Banco was organized in good faith and was not a sham; 
that it was not organized for a fraudulent purpose’ or te conceal 
enterprises conducted for the benefit of the Bank; that it was not a 
mere holding company; that it was not formed as a means-for avoid- 
ing double liability on the stock of the Bank; and that the soundness 
of the Bank and its ability to meet the obligations could not be ques- 
tioned until after the formation of Banco. Some of these findings 
have been challenged. But we do not stop to examine the evidence. 
We accept those findings, as they were concurred in by two courts 
and no clear error is shown. Brewer Oil Co. v. United States, 260 
U. S. 77, 86, 43 S. Ct. 60, 63, 67 L. Ed. 140; Alabama Power Co. 
v. Ickes, 302 U. S. 464, 477, 58 S. Ct. 300, 302, 82 L. Ed. 374. We 
conclude, however, that the courts below erred in dismissing the bill. 

It is clear by reason of Early v. Richardson, supra, that if a 
stockholder of the Bank had transferred his shares to his minor chil- 
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dren, he would not have been relieved from liability for this assessment. 
And see Seabury v. Green, 294 U. S. 165, 55 S. Ct. 373, 79 L. Ed. 
834, 96 A. L. R. 1463. That follows because of the policy underlying 
these statutes. One who is legally irresponsible cannot be allowed to 
serve as an insulator from liability, whether that was the purpose 
or merly the effect of the arrangement. A father who transfers his 
shares to his minor children has not found a substitute for his liability. 
See Weston’s Case, 5 Ch. App. 614. It does not matter that the 
transfer was in good faith, without purpose of evasion and at a time 
when the bank was solvent. Early v. Richardson, supra. The vice 
of the arrangement is found in the nature of the transferee and his 
relationship to the transferor. Cf. Nickalls v. Merry, 7 Eng. & Irish 
App. 530. The same result will at times obtain where the transferee is 
financially irresponsible. This does not mean that every stockholder 
of a national bank who sells his shares remains liable because his trans- 
feree turns out to be irresponsible or impecunious. It is clear that 
he does not. Earle v. Carson, 188 U. S. 42, 54, 55, 23 S. Ct. 254, 
259, 47 L. Ed. 373. But where after the sale he retains through his 
transferee an investment position in the bank, including control, he 
cannot escape the statutory liability if his transferee does not have 
resources commensurate with the risks of those holdings. In such a 
case he remains liable as a “stockholder” or “shareholder” within the 
meaning of these statutes to the extent of his interest in the underlying 
shares of the bank. For he retains control and the other benefits of 
ownership without substituting in his stead any one who is responsible 
for the risks of the banking business. The law has been edging towards 
that result. See Hansen v. Agnew, 195 Wash. 354, 80 P. 2d 845; 
Metropolitan Holding Co. v. Snyder, 8 Cir., 79 F. 2d 263, 103 A. L. R. 
912; Barbour v. Thomas, 6 Cir., 86 F. 2d 510; Nettles v. Rhett, 4 
Cir., 94 F 2d 42. We think the result is necessary, lest the protection 
afforded by these double liability provisions be lost through transfers 
to impecunious or not fully responsible holding or operating com- 
panies whose stock is owned by the transferor. Whether the transfer 
is made in avoidance of the double liability as in Corker v. Soper, 5 Cir., 
53 F. 2d 190, or for business reasons which, may be considered wholly 
legitimate, the result is the same. Depositors are deprived of the 
benefit of double liability in either event. 


Thus it is no bar to the present suit that Banco was organized 
in good faith, that there was no fraudulent intent, that Banco was not 
a sham, that it was not a mere holding company, or that the share- 
holders of the Bank had no purpose of avoiding double liability. 
We are not concerned with any question of good intention. The 
question is whether the parties did what they intended to do and 
whether what they did contravened the policy of the law. By that 
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test it is clear to us that the old stockholders of the Bank are 
liable. For they retained through Banco their former investment 
positions in the Bank, including control, and did not constitute Banco 
as an adequate financial substitute in their stead. Banco’s asset posi- 
tion immediately after its sales of stock cannot be taken as the measure 
of its financial responsibility. Its liquid condition was fleeting; the 
raising of the cash was but an interim step in the planned evolu- 
tion of Banco as a bank-stock holding company. It is the condition 
of Banco at the end of the promotion which is significant. Banco 
emerged as a bank-stock holding company. Technically it was not 
merely such a holding company as it had other interests and invest- 
ments. But its main assets were stocks in banks, stocks which carried 
double liability. Its other assets—apart from the $25,000 of life in- 
surance stock—were always highly suspect and dubious. In substance 
Banco as a going concern had no free assets which could possibly 
be said to constitute an adequate reserve against double liability on 
the bank stocks which it held. It was in no true sense comparable to 
an investment trust or holding company which holds bank stock in a 
diversified portfolio. If the small amount of life insurance stock be 
left out of the account, the situation is in point of fact not materially 
different from the case where the only assets held were bank stocks 
carrying double liability. Such an arrangement, if successful, would 
allow stockholders of banks to retain all of the benefits of ownership 
without the double liability which Congress had prescribed. The 
only substitute which depositors of one bank would have for that 
double liability would be the stock in another bank carrying a like 
liability. ‘The sensitiveness of one bank in the group to the disaster 
of another would likely mean that at the only time when double lia- 
bility was needed the financial responsibility of the holding company 
as stockholder would be lacking. However that may be, the device 
used here can be so readily utilized in circumvention of the statutory 
policy of double liability that the stockholders of the holding com- 
pany rather than the depositors of the subsidiary banks must take 
the risk of the financial success of the undertaking. 


That is a basis of liability sufficiently broad to include also the 
stockholders of Banco who had not been stockholders of the Bank. As 
we have noted, many of them acquired their shares either for cash or for 
shares in other banks. It must be assumed that in making those pur- 
chases or effecting those exchanges they knew what kind of an enter- 
prise Banco was. See Nettles v. Rhett, supra, 94 F. 2d pages 48, 49; 
Anderson v. Atkinson, D. C., 22 F. Supp. 853, 863. Circulars of the 
Chicago Stock Exchange, on which Banco’s shares were listed, gave 
a plain indication of the nature of the enterprise. So did circulars 
of dealers. And there would not seem to be any doubt that the old 
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stockholders of the Bank were given at the time of the exchange a 
fair picture of the nature of the enterprise which Banco was about to 
launch. Some shareholders of Banco claim the right to rescind their 
purchases of its shares on the ground of misrepresentations in the 
sale. But whether or not such relief might be granted in some instances, 
it seems clear that Banco’s stockholders are bound by the decisions of 
the directors which determined, within the scope of the corporate char- 
ter, the kind and quality of the corporate undertaking. As was stated 
in Christopher v. Brusselback, 302 U. S. 500, 503, 58 S. Ct. 350, 352, 
82 L. Ed. 388, “A stockholder is so far an integral part of the cor- 
poration of which he is a member, that he may be bound and his 
rights foreclosed by authorized corporate action taken without his 
knowledge or participation. Sanger v. Upton, 91 U. S. 56, 58, 23 L. 
Ed. 220.” And see Pink v. A. A. A. Highway Express, 314 U. S. 201, 
207, 62 S. Ct. 241, 245, 86 L. Ed. 152, 1387 A. L. R. 957 and cases 
cited. The legality of the investments of Banco’s funds for the most 
part is not challenged. It must be assumed that they were not ultra 
vires. 'They fall indeed into the category of acts of directors which 
normally cannot be challenged by stockholders. Cook v. Corpora- 
tions, 8th Ed., § 684. These principles, basic in general corporation 
law, are relevant here as indicating that the stockholders of Banco 
cannot escape responsiblity for the inadequacy of Banco’s resources 
merely because the choice of its investments was made by the officers 
and directors—acts in which the stockholders did not participate 
and of which perhaps they had no actual knowledge. The fact that 
they may have claims against an officer or director for mismanage- 
ment does not relieve them from liability to the depositors of the sub- 
sidiary banks. Cf. Scott v. DeWeese, 181 U. S. 202, 213, 21 S. Ct. 
585, 589, 45 L. Ed 822; Lantry v. Wallace, 182 U. S. 536, 548-554, 
21 S. Ct. 878, 882-885, 45 L. Ed. 1218. 


Normally the corporation is an insulator from liability on claims 
of creditors. The fact that incorporation was desired in order to ob- 
tain limited liability does not defeat that purpose. Elenkrieg v. 
Siebrecht, 238 N. Y. 254, 144 N. E. 519, 34 A. L. R. 592. See 7 
Harv. Bus. Rev. 496. Limited liability is the rule not the exception; 
and on that assumption large undertakings are rested, vast enter- 
prises are launched, and huge sums of capital attracted. But there 
are occasions when the limited liability souglit to be obtained through 
the corporation will be qualified or denied. Mr. Chief Judge Cardoza 
stated that a surrender of that principle of limited liability would be 
made “when the sacrifice is so essential to the end that that some ac- 
cepted public policy may be defended or upheld.” Berkey v. Third 
Ave. Ry. Co., 244 N. Y. 84, 95, 155 N. E. 58, 61, 50 A. L. R. 599; 
United States v. Milwaukee Refrigerator Transit Co., C. C. 142 F. 
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247. See Powell, Parent & Subsidiary Corporations (1931) pp. 77-81. 
The cases of fraud make up part of that exception. Linn & Lane Tim- 
ber Co. v. United States, 236 U. S. 574, 35 S. Ct. 440, 59 L. Ed. 
725; Rice v. Sanger, 27 Ariz. 15, 229 P. 397; Donovan v. Pur- 
tell, 216 Ill. 629, 640, 75 N. E. 334, 1 L. R. A., N. S., 176; George 
v. Rollins, 176 Mich. 144, 142 N. W. 337; Higgins v. California, P. 
& A. Co., 147 Cal. 363, 81 P. 1070. But they do not exhaust it. An 
obvious inadequacy of capital, measured by the nature and magnitude 
of the corporate undertaking, has frequently been an important factor 
in cases denying stockholders their defense of limited liability. Luck- 
enbach S. S. Co. v. W. R. Grace & Co., 4 Cir., 267 F. 676, 681; 
Oriental Inv. Co. v Barclay, 25 Tex. Civ. App. 548, 559, 64 S. W. 
80, 88. And see Weisser v. Mursam Shoe Corp., 2 Cir., 127 F. 2d 344. 
Cf. Pepper v. Litton, 308 U. S. 295, 310, 60 S. Ct. 238, 246, 84 L. 
Ed. 281; Albert Richards Co. v. Mayfair, Inc., 287 Mass. 280, 288, 
191 N. E. 480; Erickson v. Minnesota & Ontario Power Co., 134 
Minn. 209, 158 N. W. 979. That rule has been invoked even in ab- 
sence of a legislative policy which undercapitalization would defeat. 
It becomes more important in a situation such as the present one where 
the statutory policy of double liability will be defeated if impecunious 
bank-stock holding companies are allowed to be interposed as non- 
conductors of liability. It has often been held that the interposition 
of a corporation will not be allowed to defeat a legislative policy 
whether that was the aim or only the result of the arrangement. United 
States v. Lehigh Valley R. Co., 220 U. S. 257, 31 S. Ct. 387, 55 L. 
Ed. 458; Chicago, M. & St. P. Ry. Co. v. Minneapolis Civic & Com- 
merce Assoc., 247 U. S. 490, 38 S. Ct. 558, 62 L. Ed. 1229; United 
States v. Reading Co., 253 U. S. 26, 40 S. Ct. 425, 64 L. Ed. 760. 
The Court stated in Chicago, M. & St. P. Ry. Co. v. Minneapolis 
Civic & Commerce Ass’n, supra, 247 U. S. page 501, 38 S. Ct. page 
557, 62 L. Ed. 1229, that “the courts will not permit themselves to 
be blinded or deceived by mere forms of law” but will deal “with the 
substance of the transaction involved as if the corporate agency did 
not exist and as the justice of the case may require.” We are dealing 
here with a principle of liability which is concerned with realities not 
forms. As we have said, the net practical effect of the organization 
and management of Banco was the same as though the shares of 
the Bank were held in trust for beneficiaries who were in point of 
substance its only owners. Those who acquired shares of Banco did 
not enter upon an enterprise distinct from the banking business. 
Their investment in Banco was in substance little more than an invest- 
ment in the shares of the Bank. They were as much in the banking 
business as any stockholder of the Bank had ever been. And they con- 
tinued in that business through Banco which as a going concern 
lacked assets adequate as a reserve against the contingent statutory 
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liability. Its stockholders were in point of substance the only source 
of funds available to satisfy the assessments. For these reasons the 
old group of stockholders must be held to have retained and the new 
group of stockholders must be held to have acquired liability as stock- 
holders of the Bank. 

To allow this holding company device to succeed would be to put 
the policy of double liability at the mercy of corporation finance. The 
fact that Congress did not outlaw holding companies from the national 
bank field nor undertake to regulate them during the period of Banco’s 
existence can hardly imply that Congress sanctioned their use to defeat 
the policy of double liability. It is true that Congress later addressed 
itself to this problem and in the Banking Act of 1933, 48 Stat. 186, 
U.S.C. § 61, 12U.S.C. A. § 61, established certain controls over them. 
In general, the Board of Governors of the Federal Reserve System was 
authorized to issue a voting permit entitling a holding company to vote 
the stock controlled by it on certain conditions. Apart from require- 
ments for examination and non-affiliation with securities companies, § 19 
(a) and (e), certain standards for financial responsibility were estab- 
lished and holding companies seeking such permits were granted a speci- 
fied period of time within which to meet those standards. Where the 
stockholders of the holding company were liable for the statutory lia- 
bility, a specified reserve of readily marketable assets was required. 
§ 19 (c). Otherwise, the holding company was required to maintain free 
of any lien “readily marketable assets other than bank stock” in an 
amount equal to a larger percentage of the par value of the bank stocks 
owned. § 19 (b). It is apparent that Congress in that Act protected its 
policy of double liability by prescribing one standard of financial 
responsibility for holding companies whose shares were assessable 
by their terms and another for those whose shares were non-assessable. 
We need not stop to consider what would be the measure of liability in 
cases arising under that Act where there had been no compliance with 
it. But if that Act had been applicable to Banco and Banco had 
complied with it, Banco would then have met the standards of financial 
responsibility which Congress had prescribed as adequate for the 
depositors. Yet the fact that Congress later wrote specific standards 
into the law means no more than a recognition on its part of an evil and 
a fashioning by it of a specific remedy. It can hardly mean that 
Congress by its earlier silence had sanctioned the use of the holding 
company to defeat the protection which it had provided for depositors 
of national banks. The legislative policy which Congress had long an- 
nounced was the policy of double liability. It is that policy with which 
we are here concerned. It is that policy, declared by Congress, which 
the judicial power may appropriately protect in the way we have 
indicated, in absence of a choice by Congress of another method. 

It is of course true that Delaware created this corporation. But 
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the question of liability for these assessments is a federal question. 
‘The policy of underlying a federal statute may not be defeated by such 
an assertion of state power. Northern Securities Co. v. United States, 
193 U. S. 197, 349, 24 S. Ct. 486, 461, 48 L. Ed. 679; Seabury v. 
Green, supra. The spectre of unlimited liability for stockholders 
has been raised. But there is no cause for alarm. Barring con- 
flicting federal incorporation statutes, Delaware may choose such 
rules of limitation on the liability of stockholders of her, corporations 
as she desires. And those laws are enforceable in federal courts under 
the rule of Erie R. Co. v. Tompkins, 304 U. S. 64, 58 S. Ct. 817, 
82 L. Ed. 1188, 114 A. L. R. 1487. But no State may endow its 
corporate creatures with the power to place themselves above the 
Congress of the United States and defeat the federal policy concern- 
ing national banks which Congress has announced. We are concerned 
here with that problem and with that problem alone. 

The result which we reach may be harsh to some of the stock- 
holders of Banco. But rules of liability are usually harsh, especially 
where they are not bottomed on fault. Thus private investors have 
frequently found contrary to their expectation or understanding that 
they purchased with their investment an unlimited liability for the 
debts of the enterprise. Thompson v. Schmitt, 115 Tex. 53, 274 
S. W. 554; Frost v. Thompson, 219 Mass. 360, 106 N. E. 1009; 
Weber Engine Co. v. Alter, 120 Kan. 557, 245 P. 143, 46 A. L. R. 158; 
Rand v. Morse, 8 Cir., 289 F. 339. It has never been supposed, how- 
ever, that the innocence and good faith of investors were barriers to 
such suits. Horgan v. Morgan, 233 Mass. 381, 385, 124 N. E. 32. 
Nor can we accede to the suggestion that those defenses should be 
available here. ‘The policy underlying double liability is an exacting 
one. Its defeat cannot be encouraged through the utilization of finan- 
cial devices which put a premium on ignorance. 

The suggestion that there should be no liability without fault unless 
a statute establishes it denies the whole history of the judicial process 
in shaping the rules of vicarious liability. The liability of a master for 
the torts of his servant certainly started from no such foundation. 
And the rules which made those who purchased shares in Massachu- 
setts business trusts responsible for the debts. of the enterprise were 
evolved, with few exceptions, on a common law, not a statutory basis. 
Magruder, The Position of Shareholders in Business Trusts, 23 Col. L. 
Rev. 423. In the field in which we are presently concerned, judicial 
power hardly oversteps the bounds when it refuses to lend its aid to 
@ promotional project which would circumvent or undermine a legis- 
lative policy. To deny it that function would be to make it impotent in 
situations where historically it has made some of its most notable 
contributions. If the judicial power is helpless to protect a legislative 
program from schemes for easy avoidance, then indeed it has become 
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a handy implement of high finance. Judicial interference to cripple 
or defeat a legislative policy is one thing; judicial interference with the 
plans of those whose corporate or other devices would circumvent that 
policy is quite another. Once the purpose or effect of the scheme 
is clear, once the legislative policy is plain, we would indeed forsake 
a great tradition to say we were helpless to fashion the instruments for 
appropriate relief. 

In summary, we see no difference between the various classes of 
stockholders of Banco which would support a difference in their lia- 
bility. ‘Those who purchased stock of Banco for cash were as much 
participants in the banking business as those who acquired their 
stock in exchange for shares of the Bank. Together they shared the 
benefits of ownership of the -subsidiary banks, including control. 
Certainly a sale of shares of Banco by the old stockholders of the 
Bank did not give those shares an immunity bath. To draw distinctions 
between the classes of stockholders of Banco would be to make the 
protection afforded by these statutes turn on accidents of acquisition 
_ quite irrelevant to the concept of “stockholders” or “shareholders” 
on whom Congress placed this liability. One simple illustration will 
make that plain. A purchases shares of an underlying bank for 
$10,000 in cash and exchanges those shares for shares of Banco. 
B hands over to Banco $10,000, Banco purchases the shares of the 
underlying bank, and then issues its shares to B. From the practical 
point of view A and B are investors of the same class. To say that 
A is liable and B not liable when both start with cash and end with 
identical investments is to make the difference between liability and no 
liability turn on distinctions which have no apparent relevancy to the 
legislative policy which the rule of double liability was designed to pro- 
tect. And to say that courts may hold A liable but not B is to make 
the occasions for the assertion of judicial power turn on whimsical 
circumstances. 

The final suggestion is that the old stockholders of the Bank 
remain liable for the full assessment on the shares of the Bank which 
they exchanged for shares of Banco. But that overlooks the fact that 
their interest in those underlying shares was diluted by the issuance 
of Banco’s shares to others. Double liability is an incidence of owner- 
ship. It has long been held that a stockholder who in good faith parts 
with all his interest in the shares rids himself of that double liability, 
even though his transferee is not responsible. Earle v. Carson, 
supra. We could hardly adhere to that principle and still hold the old 
stockholders of the Bank liable for the full assessment on the shares 
which they exchanged for shares of Banco. The other stockholders 
of Banco acquired through their investment in it an interest in the 
shares of the Bank. To the extent of that interest the beneficial 
ownership of the old stockholders of the Bank in its shares was as 
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definitely reduced as if they had made a tranfer of that part of their 
holdings. 

Certain stockholders of Banco claim that they are entitled to 
rescind their purchases of Banco’s shares because of misrepresentations 
made to them when they acquired the shares. We do not reach those 
questions. Nor do we stop to determine whether such a defense would 
avoid liability on the assessment (cf. Oppenheimer v. Harriman Nat. 
Bank & Trust Co., 301 U. S. 206, 57 S. Ct. 719, 81 L. Ed. 1042) and, 
unlike the case where some shareholders are insolvent (United States 
v. Knox, 102 U. S. 422, 425, 26 L. Ed. 216), increase the pro rata 
liability of the other shareholders of Banco. It is sufficient at this time 
to state that the liability of the shareholders of Banco would be 
measured by the number of shares of stock of the Bank, whether several 
or only fractional, represented by each share of stock of Banco; and 
that the assessment liability of each share of stock of Banco would 
be a like proportion of the assessment liability of the shares of the 
Bank represented by the former. 

The judgment of the Circuit Court of Appeals is reversed and 
the cause is remanded to the District Court for proceedings in con- 
formity with this opinion. 

Reversed. 


Purchaser of Draft Cannot Rescind Contract Due to 
Intervention of War Preventing Its Payment 


Where a draft is transferred in exchange for moneys paid, 
by purchaser upon delivery of the draft, it.is held that such 
exchange constitutes an executed transaction which can not 
be rescinded by the purchaser where supervening war delays in- 
definitely the presentment and payment of the draft. The 
transfer or delivery of the instrument to the purchaser, even 
though the purchaser is not the payee, completes the contract 
integrated in the instrument and the contract is no longer 
revocable. Kerr S. S. Co:, Ine. v. Chartered Bank of India, 
Australia and China, Court of Appeals of New York. 54 
N. E. (2d) 813. 

The plaintiff sued to recover the sum of $18,487.10 which 
it paid to the defendant bank on November 28, 1941, when 
it procurred from the defendant bank two documents in the 
NOTE—For similar decisions see B.L.J. Digest (Fifth Bdition) §§ 1290-1827. 
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form of a draft “in first and second exchange” drawn by The 
Chartered Bank of India, Australia and China in New York 
upon the Chartered Bank of India, Australia and China in 
Manila and payable there on demand to the order of Roosevelt 
Steamship Agency, Inc. Claiming that war with Japan and 
the invasion of the Philippine Islands by Japan has made 
it impossible for the defendant bank to carry out its obligation 
in accordance with the intent of the parties, the plaintiff gave 
notice to the defendant that it elected to rescind the transaction 
and demanded the return of the moneys it paid to the bank. 
The bank refused to return the money, and the plaintiff then 
brought this action to recover the money paid. After the de- 
fendant had interposed an answer, both parties moved for sum- 
mary judgment. The court at Special Term granted the 
motion of the defendant to dismiss the complaint. The order 
was reversed by the Appellate Division and the motion of the 
plaintiff was granted. 

Plaintiff’s treasurer alleged in his affidavit that on Novem- 
ber 28, 1941, the plaintiff “desired to make three remittances” 
—one to its agent in Calcutta, another to its agent in Manila 
and third to its agent in London. He asked the defendant 
bank for its “rates for telegraphic transfers to Calcutta and for 
drafts on Manila and Engiand.” He “desired to make tele- 
graphic transfer to Calcutta because at that time mail com- 
munication to India, it being a British possession, was greatly 
impeded. On the other hand, mail communication with the 
Philippines was open and in regular operation by both air mail 
and ordinary mail and hence remittances through the trans- 
mittal of documents for the payment of money could be rapidly 
made by air mail.” Having received the defendant’s “rates 
for Calcutta rupees, Philippine pesos and British sterling,” 
plaintiff’s treasurer requested the defendant bank “to issue 
drafts in first and second of exchange to Roosevelt Steamship 
Agency, Inc., for the Philippine pesos” and to another payee in 
London for British sterling. The defendant was informed 
that the plaintiff “intended to send the first of exchange of 
the draft payable to Roosevelt Steamship Agency, Inc., by air 
mail and the second of exchange by ordinary mail.” Plaintiff 
paid the defendant'its charges “for the issuance of the drafts. 
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in pesos” and in British sterling, and at the same time paid 
in addition the defendant’s usual charge of fifty cents for 
“transmittal by air mail of advices to its foreign agencies” and 
the person procuring the draft for the plaintiff informed the 
defendant that he intended to transmit the draft by air mail. 


The intention of the plaintiff to make “remittances” of 
pesos to Manila rapidly by air mail through “transmittal of 
documents for the payment of money” has been frustrated. 
Though the documents were promptly mailed to Manila, the 
outbreak of war made delivery there impossible and they were 
returned to the sender. The defendant bank cannot do busi- 
ness in Manila so long as the Japanese are in possession of, 
the islands. The Appellate Division held that due to these 
conditions there had been a complete failure of consideration, 
entitling the plaintiff to rescind the transaction. 


It was held that plaintiff having paid the defendant the 
stipulated consideration for the draft through which it could 
use the credit standing of the defendant, in making a payment 
there, received and accepted the draft delivered to it, and be- 
came its owner. Plaintiff could not rescind the transfer to it 
because of the present impossibility to use draft for the purpose 
for which it was purchased. 

The court, in its opinion, stated as follows: 


The plaintiff alleges in its complaint that the defendant, in con- 
sideration of the moneys paid to it, “promised and agreed to and with 
the plaintiff that the defendant would pay to Roosevelt Steamship 
Agency Inc. . . . the sum of 37,000 Philippine pesos. To evidence 
the defendant’s aforesaid agreement and to specify the manner of 
its performance and at its direction to its representatives in Manila 
to make payment as aforesaid, the defendant delivered to the plain- 
tiff two documents... .” The defendant’s alleged promise that 
it would pay to the Roosevelt Steamship Company in Manila the 
sum of 37,000 pesos is an unlateral primary promise to pay a sum of 
money. The plaintiff has given to the defendant the full stipulated 
consideration for that alleged promise. “The manner of its perfor- 
mance” is formulated in the documents delivered to the plaintiff. Pay- 
ment is to be made only in Manila upon demand there and presentation 
of one of the “drafts,” the other being unpaid. During the con- 
tinuance of a state of war a presentment of the draft at a point across 
the line of hostilities is impossible, and delay in presentment is excused. 
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Negotiable Instruments Law, § 141, Consol. Laws, c. 38. Performance 
of the contract m Manila would indeed be illegal during the con- 
tinuance of hostilities. Restatement of the Law of Contracts, § 596. 
There has been, it is claimed, “supervening impossibility” in the per- 
formance of an executory contract made as alleged in the complaint 
between the plaintiff and the defendant for the payment of foreign 
money in a foreign country which entitles the plaintiff to restitution 
of the consideration paid in accordance with the rules formulated in 
the Restatement of the Law of Restitution, section 108. 

We think that upon the undisputed facts—conceded or stipulated 
by the parties or established by the affidavits of both. parties—it ap- 
pears conclusively that the defendant did not, as alleged in the com- 
plaint, assume for a stipulated consideration a primary executory 
obligation to pay pesos in Manila in accordance with a contract 
“evidenced” by the documents delivered to plaintiff. The affidavit of 
plaintiff’s treasurer accurately describes the transaction. The plain- 
tiff paid the defendant the agreed rate for “drafts” in Manila in order 
to make a “remittance” to Manila through “transmittal of documents 
for the payment of money.” In return it received from the defendant 
documents executed by the plaintiff as the “first ‘and second of ex- 
change” of the draft drawn by the defendant on itself at Manila. 
Those documents did more than “evidence” the agreement. The 
agreement was integrated in the instruments. They were the docu- 
ments “for the payment of money” which the plaintiff desired to pro- 
cure and by which the remittance could be rapidly made. The question 
which we must decide is whether that exchange, in which the plain- 
tiff paid its money and received in return an instrument in the form 
of a draft or foreign bill of exchange, may be rescinded by the plain- 
tiff because payment in accordance with the terms of the instrument 
cannot be demanded or made during the continuance of a state of 
war. We do not decide whether war supervening after the creation of 
a simple contract for the payment of money in Manila or a contract for 
a credit in foreign exchange that would give rise to a right of rescis- 
sion and restitution of the consideration paid or whether the war would 
ware 4 suspend enforcement of the obligation. See Neumond v. Farm- 
ers’ Feed Co., 244 N. Y. 202, 206, 155 N. E. 100, 101; Restatement 
of the Law of Contracts, § 596; Trotter, Law of Contract bie 
and After War, 4th Ed., London, 1940, 55 and 56. 


The distinction is clearly drawn in the opinion of this court in 
Gravenhorst v. Zimmerman, 236 N. Y. 22, 31, 1389 N. E. 766, 769, 27 
A. L: R. 1465: “One who secures a draft obtains a written order by the 
drawer upon the drawee which by commercial usage, and even by 
statutory enactment in some jurisdictions, has come to be recognized 
as the symbol and equivalent of money and which enables the one who 
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has obtained it without further action by the drawer to secure from the 
drawee the moneys which it represents. In consideration of the money 
paid by him he has actually obtained an instrument for the payment 
of money, and which is regarded as its equivalent, and it is perfectly 
natural to speak of such a transaction as resulting in the executed 
purchase of a draft. A person who makes a contract for a credit 
in foreign exchange accomplishes no such result. He has secured 
nothing which will pass for money or which will enable him except 
through the action of the banker to obtain the exchange which he 
desires. It gives him no control whatever over the course of events 
which will lead to the establishment of the credit. The banker re- 
tains entire control of this, and by his future actions causes to be set 
up the credit which will eventually enable the customer to obtain 
the exchange in money which he desires.” 

The rule is authoritatively established and universally recognized 
that the transfer of a draft in exchange for moneys paid for the de- 
livery of the draft is an executed transaction characterized generally 
as a “purchase and sale” of the draft. Such a transaction may not be 
rescinded by the purchaser when “supervening war” delays indefinitely 
presentment and payment of the draft. American Express Co. v. 
Cosmopolitan Trust Co., 239 Mass. 249, 132 N. E. 26; Gravenhorst 
v. Zimmerman, supra; Schweitzer v. Fargo, 255 N. Y. 60, 173 N. E. 
923. Upon such a “purchase” or exchange the purchaser obtains 
exactly what he sought—a completed instrument for the transmission 
of foreign exchange. The price fixed for the transfer of such an 
instrument depends upon the demand for “foreign exchange,” and 
foreign exchange is treated as “a commodity bought and sold in the 
market.” Richard v. American Union Bank, 253 N. Y. 166, 174, 170 
N. E. 532, 535, 69 A. L. R. 667; see, also, Nussbaum, “Money in the 
Law,” p. 113. The “seller” of the draft enters into a binding en- 
gagement that “on due presentment the instrument will be accepted 
and paid .. . according to its tenor, and that if it be dishonored .. . 
he will pay the amount thereof to the holder.” Negotiable Instruments 
Law, § 111. The transfer or delivery of the instrument to “the 
purchaser” even though the purchaser is not the payee, completes the 
contract, integrated in the instrument and tthe contract is no longer 
revocable. Meeker v. Shanks, 112 Ind. 207, 210, 13 N. E. 712. The 
“price” paid to procure that engagement is the stipulated considera- 
tion for both the creation of the engagement and for its simultaneous 
transfer. 

We are told that these rules do not apply where the bill of ex- 
change is drawn by a bank upon its branch in a foreign country. 
“Where in a bill the drawer and drawee are the same person . . . the 
holder may treat the instrument, at his option, either as a bill of ex- 
change or a promissory note.” Negotiable Instruments Law, § 214. 
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The question whether that section applies where a bank engaged in 
the business of selling foreign exchange sells a bill of exchange 
drawn upon its branch in a foreign country is important and is not 
free from doubt. We do not decide that question here nor do we decide 
whether a “purchaser” of such a bill who is not the payee is a “holder” 
within the meaning of the statute who may exercise such an option. 
We assume for the purposes of this appeal that he may treat the 
bill as a promisory note. It still remains true that he has received 
the instrument for which he bargained and for which he paid the 
stipulated price, and that instrument, like a draft drawn by a bank 
upon a corresponding bank not its own branch, is the chosen means 
for the transfer of a foreign credit. There has been no breach of the 
engagement integrated in the instrument whether treated as a draft 
or as a promissory note. 

We have pointed out in a recent case that even upon “the pur- 
chase of cashiers’ checks for remittances to payees where it is desirable 
to use the credit standing of the bank in making payment by check 
. . . the remitter is a purchaser for value of the bank’s promise to 
pay” (citing Armstrong v. American Exchange Bank, 133 U. S. 
433, 453, 10 S. Ct. 450, 33 L. Ed. 747; Vander Ploeg v. Van Zuuk, 
135 Iowa 350, 355, 112 N. W. 807, 13 L. R. A., N. S., 490, 124 Am. 
St. Rep. 275; Munn v. Boasberg, 292 N. Y. 5, 9, 53 N. E. 2d 371, 373, 
decided January 13, 1944. ‘The documents delivered by the defendant 
constitute, in the aspect most favorable to the plaintiff, negotiable 
paper “drawn” by the bank upon itself and accepted by the bank 
when it delivered the instrument as its obligation to the remitter for 
an agreed price. The analogy to a cashier’s check is in all material 
respects complete. See 6 Michie, Banks and Banking, 250. The 
transfer of a cashier’s check for “remittances” to payees where it is 
desirable to use the credit of the maker in making payment is as truly 
a completed purchase and sale as the transfer for similar use of a 
draft drawn by the maker upon a correspondent bank. Montana 
Wyoming Association v. Commercial National Bank, 80 Mont. 174, 
177, 259 P. 1060; Powel Bldg. & Loan Ass’n v. Larabie Bros. Bankers, 
100 Mont. 183, 194, 202, 46 P. 2d 697. 

Until title to the instrument is transferred to the payee the “remit- 
ter” or “purchaser” remains its owner and in some circumstances 
may sue upon the instrument as if named as payee. No case has been 
found where such a person has been permitted to rescind the trans- 
action and recover the purchase price on the ground of supervening 
impossibility in making presentment to the drawee in accordance 
with the terms of the instrument. See Underhill Moore, The Right of 
a Remitter of a Bill or Note, 20 Columbia L. R., '749; Beutel, Rights 
of Remitters and Other Owners not within the Tenor of Negotiable 
Instruments, 12 Minn. L. R. 584. The plaintiff having paid to the 
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defendant the stipulated consideration for an instrument through which’ 
it could use the credit standing of the defendant in Manila in making a 
payment there, received and accepted the instrument, delivered to it, 
and became its owner. It cannot rescind the transfer to it because’ 
it is impossible to use it now for the purpose for which it was acquired. 

The judgement of the Appellate Division should be reversed and 
that of the Special Term affirmed, with costs in this court and in 
the Appellate Division. 


Debtor and Creditor Relationship Created by General 
Deposit in Bank Cannot Be Changed Without 
Consent of Depositor 


Where a bank depositor maintains a general deposit in 
bank and a debtor-creditor relationship.is created thereby and 
the bank pursuant to a power of attorney from depositor col- 
lects government checks due depositor on construction job 
and applies part of said receipts to depositor’s indebtedness 
on demand note and deposits balance to depositor’s account, 
it is held that bank is justified in doing so, notwithstanding 
previous notice to it by surety of its claim to amounts due 
depositor on construction jobs by reason of certain assign- 
ments made by depositor in his application for bonds of surety- - 
ship. This was decided in the case of Trinity Universal Ins. 
Co. v. First State Bank of Liberty, Court of Civil Appeals of 
Texas, 179 S. W. Rep. (2d) 391. 

The suit involved the conflicting claims of appellant, 
Trinity Universal Insurance Company, and appellee, First 
State Bank of Liberty, Texas, to certain funds that came into 
the possession of appellee through a check deposited in the said 
bank. Appellant was surety upon the performance and pay- 
ment bonds given to the United States Government by Foley 
& Maugh Construction Company, hereafter referred to as 
“contractor,” who had a contract with the Government to build 
a post office at Liberty, Texas, at a total contract price of 
$44,400. The said contractor defaulted and appellant paid 
certain bills for labor and material in the net sum of $6,983.51, 
which had been incurred by the contractor, and completed the 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §49h. 
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construction of the building. Appellee had received the check 
in question from the Government, which was authorized by a 
power of attorney executed by the contractor, to send the 
check as a monthly estimate on the construction job to appellee 
with whom the contractor had an agreement as a general de- 
positor. Appellee deposited the check, applying a part of it to 
extinguish a debt the contractor owed appellee, and the re- 
mainder to the credit of the contractor. Appellant claimed 
the full amount of the check by virtue of an assignment exe- 
cuted to it by the contractor. Appellee claimed it acted in ac- 
cordance with the law governing the relationship of a bank and 
its depositor and that it had the lawful right to extinguish the 
debt owed by the contractor with a part of the check and to 
deposit the remainder to the credit of the said contractor. 
Appellant filed suit on October 19, 1940, against appellee for 
the sum of $6,983.51, the net loss sustained by it. The case was: 
tried before the trial court without a jury and a judgment was 
rendered on October 28, 1942, for appellee, from which judg- 
ment appellant appealed. The trial court filed his find- 
ings of fact and conclusions of law at the request of ap- 
pellant, which is claiming in this court only $4,180, the full 
amount of the check in question. On October 10, 1938, the 
contractor made application to appellant for bonds of surety- 
ship to guarantee the performance of the contract entered into 
between the contractor and Government on September 28, 
1938, and, among other statements and commitments made in 
the said application, the contractor made the following com- 
mitments to appellant: 


“To secure the company against loss for which the undersigned 
is or hereafter may be primarily liable and to secure payment of all 
claims of said surety against the undersigned, we, the undersigned, do 
hereby convey and assign unto the said company any and all payments, 
funds, money or property due or to become due to the undersigned as 
provided in said contract, and also all of our rights in and to all sub- 
contracts which may have been or may hereafter be entered into, and 
the materials embraced therein, and also all our rights, claims and 
demands against any surety or sureties on bonds furnished by sub- 
contracts. We, the undersigned, do hereby nominate and appoint the 
president or any secretary of the company our true and lawful attor- 
ney with full right and authority to sign the name of the under- 
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signed to any voucher, check, release, bill of sale of such equipment 
and/or materials or any part thereof, satisfaction or paper neces- 
sary or desired to carry into effect the purposes of this assignment, 
hereby ratifying and confirming all that our said attorney may law- | 
fully do in the premises.” 


Subsequent thereto the appellant executed for the con- 
tractor two surety bonds guaranteeing performance and pay- 
ment as provided in the contract between the Government and 
the contractor. The contract provided that partial payments 
would be made by the Government to the contractor as the 
work progressed at the end of each month on estimates ap- 
proved by the Government with 10 per cent of each estimate 
retained by the Government until final completion of the con- 
tract, and provided further that the contractor should pay all 
approved accounts weekly to mechanics and laborers on the job. 

Several weeks after the construction began the contractor 
opened up an account as a general depositor with appellee and 
made an agreement with appellee for the advancement of 
money to said contractor for the purpose of paying the weekly 
labor bills as they accrued, for which amounts the contractor 
executed notes payable on demand to appellee, which deposited 
the amounts of said advancements respectively in appellee’s 
bank to the credit of the contractor, who paid the said weekly 
labor bills with checks drawn upon the appellee bank, which 
honored and paid the checks, thus establishing between appellee 
and the contractor the ordinary relationship of bank and 
depositor in the transaction of their affairs. Later the con- 
tractor executed a power of attorney authorizing the Govern- 
ment to deliver to appellee the monthly estimate pay checks on 
the Liberty post office contract and authorized appellee to 
receive, endorse and collect same for the contractor, who de- 
posited them in his checking account with appellee and drew 
checks on the account payable to appellee for any monthly 
sum with interest that the contractor requested of appellee. 
Said monthly transactions and relationship existed between 
the contractor and appellee for a period of about six months, 
during which time the contractor made many deposits with 
appellee, the total of which was $45,422.01, and drew many 
checks on the account. ‘The total amount of deposits made by 





684 THE BANKING LAW JOURNAL 


the Government with appellee for the contractor during said 
period of time was $30,980, the total loans made to the con- 
tractor by appellee was $13,382.81, and the total amount of in- 
terest paid appellee by the said contractor was $66.55. The 
contractor failed to pay a part of the labor and material ac- 
counts on the contract for more than ninety days after they 
became due and appellant bank became liable for them and paid 
them at various times in the total sum of $11,067.97, for a 
period of nine months. The contractor further failed to com- 
plete the post office building and appellant incurred the liability 
of completing the same and did complete the samé. Subse- | 
quently thereto the Government paid the sum of $4,084.46 due 
appellant, the said amount being the 10 per cent retained by 
the Government from the monthly estimates until the comple- 
tion of the contract, and the amount of said Government check 
of $4,084.46, deducted from the total payments for labor and 
material made by appellant in the sum of $11,067.97, left a 
total balance of $6,983.51, for which amount appellant sued 
appellee. Prior to this payment by the Government, the ap- 
pellee received a letter from appellant stating that appellant 
was surety on the contractor’s bond and held an assignment 
from the contractor, “covering all payments, funds, money or 
property due or to become due” to the contractor under this 
Government contract and that “You are hereby notified that 
if there is now in your possession, any money, funds or other 
property representing sums due on account of the work done 
by the contractor upon said building, the same belongs to the 
undersigned by virtue of the above mentioned assignment, and 
if you pay the same to any person, firm or corporation other 
than the undersigned, or make any disposition whatsoever of 
such funds other than to pay the same to the undersigned, the 
same will be done at your risk and peril.” 

The last Government check received by appellee from the 
Government was for the sum of $4,180, and deposited by ap- 
pellee in its bank. It applied sum of $2,885.36 out of the said 
check on a debt owed by the contractor to appellee for advance- 
ments made by appellee to contractor on the weekly payroll, 
as evidenced by a note payable to appellee on demand, and ap- 
plied the sum of $1,294.64, the remainder of the said Govern- 
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ment check, to the account of the contractor as a depositor with — 
appellee in its bank. The contractor checked out the said 
sum of $1,294.64 in due course of business and closed his ac- 
count with appellee bank, three days after its receipt by the 
appellee. Appellant complained that the trial court erred in 
refusing to award to.appellant judgment for $4,180, the full 
amount of the Government check received by appellee after it 
had notice of appellant’s assignment from the contractor: 
that the trial court erred in refusing to award to appellant 
judgment for the sum of $2,885.36, used by appellee out of the 
estimate check of $4,180, to extinguish the contractor’s debt to 
appellee after appellee had notice of appellant’s assignment 
from contractor; and that the trial court erred in refusing to 
award appellant judgment for $1,294.64, the balance remaining 
of the estimate check of $4,180, received by appellee and de- 
posited by appellee to the account of the contractor after ap- 
pellee had received notice of appellant’s assignment. Ap- 
pellant contended that by reason of its assignment, notice of 
which was given to appellee prior to receipt of check of $4,180, 
it was entitled to $4,180, the full amount of the estimate check. 
Appellant further contended, in the alternative, if it was not 
entitled to judgment for the $2,885.36 that appellant applied to 
retire the debt the contractor owed appellee, then it certainly 
was entitled to judgment for the remainder of the said es- 
timate check of $4,180, the same being $1,294.64. The appellee 
contended that the contractor was the owner of the money 
earned and evidenced by the monthly estimate checks and had a 
right to make an agreement with appellee that resulted in the 
establishment of a relationship of banker and depositor be- 
tween appellee and the contractor and that as a result of such 
relationship appellee had the right to deposit in its bank the 
estimate check for $4,180 and that it had a legal right to apply 
the $2,885.86 to extinguish a debt owed by the contractor to 
appellee for money advanced by appellee to pay the weekly 
payroll for the contractor as evidenced by a note to appellee 
payable on demand. That because of the law governing the 
relationship of bank and depositor, appellee had the right to 
leave the balance of said check in the sum of $1,294.64 on de- 
posit in the checking account of the contractor and was obli- 
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gated under the law to pay the checks of the contractor in due 
course to the extent of the contractor’s deposits; that the rela- 
tionship of bank and depositor existing between appellee and 
the contractor could not be destroyed or altered by appellant’s 
claim of ownership to the contractor’s estimate check for $4,180 
or any part of it that was on deposit with appellee; and that 
appellant had its remedy by garnishing proceedings which 
would have protected both appellant and appellee if appellant 
had proved ownership to the funds in question. Appellant 
claimed it acquired its right to the $2,885.86 by virtue of its 
assignment and under the rules of equitable subrogation, rely- 
ing chiefly on the rules laid down in the case of Prairie State 
National Bank v. United States et al., 164 U. S. 227, 17 Su- 
preme Court 142, 41 L. Ed. 412. 

It was held that a debtor and creditor alineiliip existed 
between the appellee bank and the contractor and the bank 
could not change said existing relationship without the de- 
positor’s (contractor’s) consent. The appellee bank had the 
right to apply the $2,885.36 to the contractor’s indebtedness 
evidenced by the note payable on demand. The court further 
held that inasmuch as it did not appear that the contractor 
was in default at the time the Government check was received 
by the appellee bank under the power of attorney executed by 
the contractor, the appellee bank was justified in depositing the 
$1,294.64 to the credit of the contractor as against the claim of 
the appellant thereto. The judgment of the trial court was 
affirmed. The court in its opinion, in part, stated as follows: 


In our opinion, a case in point upon principle and of similar facts 
is Kane v. First National Bank of El Paso, 5 Cir., 56 F. 2d 534, 85 
A. L. R. 362, petition for writ of certiorari denied Kane v. Pottorff, 
287 U.S. 603, 53 S. Ct. 8,'77 L. Ed. 524. In that case, Kane, trustee 
in bankruptcy of Ware-Ramsey Company, sued the bank and others 
and Maryland Casualty Company intervened. The said bankrupt. 
company had been engaged in business as a building contractor and 
the Casualty Company was its surety upon a contract it had with 
the Alpine Independent School District for the construction of a 
school building. On May 15, 1929, the contractor company deposited 
with the First National Bank of El Paso a check for $10,000 drawn 
to its order by said school district as a partial payment on the said 
contract, the bank knowing that the check was for such payment. On 
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May 18, said company deposited with the bank a check for $18,436.80, : 
drawn to its order by a realty company. Both checks were on out-of- 
town banks and were received under a special agreement for collection 
but entered as a credit on said company’s account, the bank for- 
warding same to a correspondent. The checks were not actually 
collected until May 22, but on May 21 the contractor company advised 
the bank that it was unable to continue in business, “whereupon the 
bank credited the entire balance of bankrupt’s checking account, 
which, assuming the collection of these checks, was an amount of 
$24,291.10, upon notes which the bank held against the bankrupt, 
due May 31, and June 22, 1929, aggregating $50,000.” The two 
checks collected totaled $28,436.80, but only $24,291.10 thereof was 
applied on the notes because the company drew checks against said 
bank deposit (pending collection of the checks) to the amount of 
$4,145.70 between May 15 and May 21. 


Kane, as trustee, claimed that the amount applied by the bank 
to the notes was a voidable preference. The Casualty Company sought 
judgment against the bank for the amount of the School District 
check in the sum of $10,000. The trial court gave an instructed 
verdict for the bank and rendered judgment accordingly and its judg- 
ment was affirmed. The appellate court said in part in its opinion 
[56 F. 2d 535, 85 A. L. R. 362]: “We are not advised of any statute 
which requires that payments duly made to a contractor for public 
work be handled by him in any special way, or be given any particular 
application. No such contractual obligation appears in this case. 
In the absence of statute or stipulation otherwise the general re- 
sponsibility of the contractor is credited in contracting with him, and 
his general resources are drawn on by him in executing the contract. 
Money or checks paid to him as the work progresses are the property 
of the contractor unincumbered by any trust, just as are payments 
to others for goods manufactured or services performed. ‘The con- 
tractor’s banker may receive such checks and is not bound to see 
to their application, nor to ascertain the state of the contractor’s 
account with each contract; nor, if he knows it, need he govern 
himself in any wise with reference thereto. No wrong is done to the 
contractor’s surety in recognizing the contractor’s full title to such 
checks by taking them on deposit with all the consequences ordinarily 
attaching to such deposit.” 

In the Kane case the surety relied on the cases of Prairie State 
National Bank and Henningsen, the same two cases appellant cited in 
the instant case, but with reference to these two cases the court said 
in the Kane case: “The cases supposed to establish a trust in favor 
of the surety are based on Prairie State Nat. Bank v. United States, 
164 U. S. 227, 17 S. Ct. 142, 41 L. Ed 412. That case did not involve 
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a payment made to the contractor, but involved the reserve kept back 
by the United States to secure the final performance of the contract 
for which the surety on the bond has also bownd himself. The surety 
having had to complete the contract claimed this reserve, which 
was still in the hands of the United States. The Prairie State Bank 
had only an invalid assignment of it. It was decided that this re- 
serve was a security stipulated in the contract to be held by the credi- 
tor for the performance of the obligation, to which the surety became 
subrogated on performing the obligation just as he would be sub- 
rogated to any other security. The case has no application to money 
not reserved as a security but paid over to the contractor. This reserve 
was also involved in Henningsen v. United States F. & G. Co., 208 
U. S. 404, 28 S. Ct. 389, 52 L. Ed. 547.” 


Under the facts in this case and the authorities cited, we believe 
the tria] court properly held that appellee had the right to apply the 
$2,885.36 to the contractor’s indebtedness evidenced by a note pay- 
able on demand and appellant’s first and second points are overruled. 

We now consider appellant’s third point complaining because 
of the trial court’s refusal to give it judgment for $1,294.64, the 
balance of the $4,180 estimate check, which was deposited by appellee 
in its bank to the credit of the contractor. 

Appellant presents its claim on the theory that the relationship of 
a bank and its depositor is that of ordinary creditor, and debtor, 
but such is not always the case. Foster et al. v. City of Longview 
et al., Tex. Com. App., 26 S. W. 2d 1059. 


Appellant’s assignment from the contractor is contained within 
the application made by the contractor to appellant for surety bonds 
and the same was executed before the bonds were executed and before 
the work began and it is presumed that appellant had a contingent 
assignment conditioned only if and when the contractor defaulted. 


The trial court does not make a finding as to when the contractor 
defaulted and the record does not disclose that any request was made 
for additional findings. We have made an exhaustive search in the 
statement of facts, which consists of 1388 pages and is not indexed, but 
we cannot determine from the facts just when the contractor de- 
faulted. The record does disclose, and the trial court so found, with- 
out giving any dates, that the contractor failed to pay a part of the 
accounts for labor and material for more than ninety days after 
they were due. The record does not disclose just when he failed but it 
does disclose that appellant paid such accounts at various times 
between July 28, 1939, and March 21, 1940. The record discloses and 
the trial court so found that appellant completed the job and re- 
ceived the final check for $4,084.46, dated April 9, 1940, the same 
being the 10 per cent retained by the Government until the completion 
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of the contract. The record discloses that appellee received a letter . 
from appellant on June 6, 1939, stating that it was surety on the con- 
tractor’s bond and held an assignment as hereinabove set out, but the 
letter said nothing about the contractor having defaulted, if he had. 
On June 10, 1939, appellee received and deposited the estimate 
check for $4,180 in controversy here. The record discloses that the 
contractor was then a depositor of appellee and had been since January 
20, 1939, was still depositing with appellee as usual and still check- 
ing as usual. 

Several texts and numerous authorities set out the general rules 
governing the relationship between a bank and its depositor and there 
is little, if any, variance between them. We cite 6 Tex. Jur. 224, 
§ 94; page 225, § 95; page 229, § 97; and page 231, § 99, stating 
in effect that the relationship of banker and depositor is a voluntary 
one of a contractual nature, requiring the assent of both parties 
either expressly or implied. A depositor is one who leaves money, 
check or draft with the bank subject to his order, by virtue of which 
action the title to the money involved passes to the bank. All deposits 
are general deposits unless expressly made specific and a depositor 
is entitled to have a deposit credited to him and the bank is his debtor 
for the amount. The making and acceptance of a general deposit 
creates the relationship of debtor and creditor between the bank and 
the depositor. 

In the case of Kane v. First National Bank of El Paso, supra, the 
court said: “The contractor’s banker may receive such checks and is 
not bound to see to their application, nor to ascertain the state of 
the contractor’s account with each contract.” 

While a bank deposit is ordinarily regarded as a matter transfer- 
able from one account to another, yet the bank fails in its legal duty 
toward the particular depositor in making such a transfer without 
sufficient authority to do so. People’s National Bank of Tyler v. 
William Tell Lodge No. 27, I.0.0.F., Tex. Civ. App., 77 S. W. 2d 929. 

A bank cannot change relationship of depositor without the latter’s 
consent. Austin, Commissioner of Banking v. Matthews, Tex. Civ. 
App., 284 S. W. 308, writ refused. 

Under the facts in this case and the authorities cited, the rela- 
tionship of bank and depositor or debtor and creditor existed between 
appellee and the contractor and we believe that the appellee was justi- 
fied in depositing the $1,294.64 to the credit of the contractor and 
appellant’s third point is overruled. 

We have examined the assignments of error and the record care- 
fully and find no reversible error. The judgment of the trial court 
is therefore affirmed. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Burden of Proof of Forgery Upon Drawer As Against 


Holder in Due Course 





Belmont-Central Exchange, Inc., v. Jacobs, Appellate Court of Illinois, 


54 N. E. Rep. (2d) 704 





Where party sued on a negotiable instrument is already bound 
before the alleged defective title is acquired, the presumption of 
holder in due course continues and the burden of proof that the 
holder is not a holder in due course is on the defendant. In an action 
against drawer where plaintiff becomes owner of negotiable money 
order before it is overdue and without notice of infirmity in the 
instrument or defect in title of the person negotiating it, the prima 
facie case of holder in due course remains with the plaintiff notwith- 
standing the plea of forgery by the drawer. The drawer is required 
to prove the defense of forgery set up by him by proper and com- 
petent evidence. 


Plaintiff and defendant in the instant case were both engaged in 
business of a currency exchange, which consists in issuing and cashing 
money orders or checks. Defendant drew a money order for $52.25 
payable to the order of one Rybarezyk on a bank in Chicago. The 
money order was purchased from defendant by one Robertson. 
Subsequent thereto the money order bearing the names of Rybarezyk 
and Thompson was presented to plaintiff by a man who identified 
himself: to the cashier as Thompson, one of the purported indorsers. 
Prior to the money order reaching the bank on which it was drawn, 
defendant notified bank not to pay it. The bank thereupon refused 
payment when it arrived. Plaintiff thereupon sued defendant for 
amount of money order remaining unpaid. Plaintiff contended 
money order was drawn payable to Rybarezyk as payee, indorsed 
by the payee, and thereafter came into plaintiff’s hands as holder in 
due course. Plaintiff further contended that at the time said instru- 
ment was negotiated to plaintiff it had no notice of any infirmity in 
the instrument or of any defect in the title of the person negotiating 
to plaintiff. Defendant contended that he stopped payment on 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 660. 
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money order on advice of purchaser. Defendant further contended — 
plaintiff had not acquired a good title to the money order. 

Defendant, however, did not deny plaintiff’s charge that the payee 
indorsed the instrument. It appeared that payee actually received 
the money order, and that he mailed it back to Chicago. There was 
no evidence as to what happened to money order after that. 
Defendant did not offer any proof to show the truth of his claim that 
indorsement of payee was a forgery or that plaintiff’s title was 
defective. 

It was held that inasmuch as the plaintiff became the owner of 
the money order before it was overdue and without notice of infirmity 
in the money order or of any defect in the title of the person nego- 
tiating it, the prima facie case of holder in due course remained with 
plaintiff irrespective of defendant’s plea of forgery. The defendant’s 
defense of forgery was not proven by proper and competent evidence. 


Action by Belmont-Central Exchange, Incorporated, against M. 
Jacobs, doing business as Ashland-Irving Currency Exchange, on a 
money order or check for $52.25. From an adverse judgment, plaintiff 
appeals. Reversed and remanded with directions. 

C. C. H, Zillman, of Chicago, for appellant. 

John P. Duggan, of Chicago, for appellee. 


HEBEL, P. J.—Belmont-Central Exchange, a corporation, filed its 
statement of claim in the Municipal Court against M. Jacobs, doing 
business as Ashland-Irving Currency Exchange, on a money order or 
check for $52.25. The trial before the court resulted in a finding and 
judgment for the defendant. Plaintiff appealed. 

Both parties are engaged in Chicago in the business of a currency 
exchange, which consists in issuing and cashing money orders or checks. 
Defendant on September 30, 1942, drew a money order or check for 
$52.25 payable to the order of Pvt. Raymond Rybarezyk, on the Mil- 
waukee Avenue National Bank of Chicago. The money order was 
purchased from defendant by H. Robertson. This instrument, on or 
about October 10, 1942, bearing on its back in writing the names ‘‘ Pvt. 
Raymond Rybarezyk,’’ and ‘‘Jack Thompson,’’ was presented to plain- 
tiff by a man who identified himself to the cashier as Jack Thompson, one 
of the purported endorsers. Plaintiff paid him the money called for 
minus a small charge for the service. Before the money order reached 
the Milwaukee Avenue National Bank of Chicago, on which it was 
drawn, defendant notified that bank not to pay it. The bank accordingly 
refused payment and stamped ‘‘Payment Stopped’’ on its face and 
‘“Canceled’’ on its back, on October 14, 1942, the day the check reached 
the bank. The amount of the money order remaining unpaid, plaintiff 
sued defendant the drawer of the paper. Plaintiff’s statement of claim 
alleges that the money order was drawn by defendant payable to the 
order of Pvt. Raymond Rybarezyk, was endorsed by the payee, and 
thereafter came into the hands of plaintiff as a holder in due course; 
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that payment thereof was stopped by defendant; and that at the time 
said instrument was negotiated to plaintiff it had no notice of any 
infirmity in the instrument or of any defect in the title of the person 
negotiating it to the plaintiff. On the trial the instrument was intro- 
duced in evidence on behalf of plaintiff. Plaintiff also cailed C. H. 
Collins, a clerk in its employ, who testified that when the instrument was 
presented for payment it bore the endorsements ‘‘Pvt. Raymond Rybar- 
ezyk,’’ and ‘‘Jack Thompson’’; that the person presenting it identified 
himself to the witness as the endorsee Jack Thompson; and that at the 
time he cashed the money order he had no notice of any defect in the 
title of Jack Thompson or of anyone else. Defendant filed successively 
three answers. In the first, defendant admitted that he issued the 
money order and for a valuable consideration;:that in pursuance of 
advice from the purchaser of the instrument, H. Robertson, defendant 
asked the Milwaukee Avenue National Bank of Chicago, on which the 
instrument was drawn, to stop payment of it, and that the bank accord- 
ingly refused payment. In the second paragraph of the same answer 
defendant stated that plaintiff did not acquire good title. Defendant in 
its answer also alleged ‘‘that there is nothing in plaintiff’s statement of 
claim to indicate that the endorsers Raymond Rybarezyk and Jack 
Thompson endorsed the check.’’ It will be observed that there is in this 
answer no denial of plaintiff’s charge that Raymond Rybarczyk, the 
payee, endorsed the instrument, and that plaintiff’s verified statement 
ef claim contains the positive charge that Rybarezyk, the payee, endorsed 
the instrument. In its first amended answer defendant affirms that the 
money order was issued by him in the course of his business as operator 
of a currency exchange; that he stopped payment on advice from the 
purchaser, H. Robertson; that the check was stolen from the mails 
between an army camp in Georgia and Chicago; that he examined the 
check; that the signature on the back of the check is not the same as 
that in an affidavit stated to have been made by the payee; that he is 
of the belief, after examining the affidavit, that the payee did not sign 
or authorize any person to sign his name ‘‘to the check covered by said 
affidavit’’; that to the best of his knowledge and belief the check was 
stolen; that none of the endorsements is genuine; that the plaintiff did 
not take the instrument in good faith for value. There is no positive 
denial in the amended answer that the payee Rybarezyk endorsed the 
instrument. In its second amended answer, defendant admits issuing 
the instrument, states that. it is a valid negotiable instrument and subject 
to the law governing such instruments; that he is ‘‘unable positively to 
deny or affirm that the signature on the check when negotiated for 
payment is that of Raymond Rybarczyk’’; admits that the signature of 
payee is beyond his actual knowledge, but has reason to believe that the 
check was not endorsed by Rybarezyk to whom it was made payable; 
and avers that plaintiff is not a holder in due course and that the burden 
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of proof that plaintiff is a holder in due course is on plaintiff. It will . 
be observed, again, that there is no denial in the second amended answer 
that the payee endorsed the check as alleged by plaintiff in his statement 
of claim. 

Defendant interposed two defenses, namely, that plaintiff did not 
acquire title to the instrument in good faith, and that the endorsement 
of the payee ‘‘Pvt, Raymond Rybarezyk,’’ is a forgery. It is the theory 
of plaintiff that it is a holder in due course of the money order under 
authority of section 72 of the Negotiablé Instruments Act of Illinois, 
Ill. Rev. Stat. 1943, c. 98. By section 79 of the same act every holder 
is deemed prima facie to be a holder in due course until it is shown that 
the title of the person who negotiated to the holder was defective. 

We agree with plaintiff that, in a case where the party sued was 
already bound before the alleged defective title was acquired, the pre- 
sumption of holder in due course continues and the burden of proof 
that the holder is not a holder in due course is on the defendant. Al- 
though the case was pending over four months no attempt was made by 
defendant to procure the deposition of the payee Raymond Rybarezyk 
who was a private in the army in Georgia or Florida. In the meantime, 
defendant, according to his answers, obtained two affidavits on the 
subject. Under Section 72 of the Negotiable Instruments Act of Illinois, 
plaintiff was a holder in due course because (1) the instrument was 
complete and regular on its face, (2) it became the owner before the 
instrument was overdue and without notice that,it had been previously 
dishonored, (3) it took it in good faith and for value, (4) at the time 
it was negotiated the plaintiff had no notice of any infirmity in the 
instrument or defect in the title of the person negotiating it. Defendant 
became bound on his own money order before the name of the payee 
could have been forged on its back. Section 79 of the Negotiable 
Instruments Act declares that in certain cases when it has been shown 
that the title of any negotiant was defective the holder will be required 
to show that he or some person under whom he claims acquired the title 
as a holder in due course. The end of section 79 reads, ‘‘but the last 
mentioned rule does not apply in favor of a party who became bound 
on the instrument prior to the acquisition of such defective title.’’ 

The prima facie case of holder in due course remained with the 
plaintiff notwithstanding the plea of forgery, and the defendant was 
required to prove the defense of forgery set up by him by proper and 
competent evidence. The defendant did not introduce any evidence 
of forgery. Woodlawn Trust & Savings Bank v. Donaho, 239 Ill. App. 
158 ; Comstock v. Hannah, 76 Ill. 530; Shreeves v. Allen, 79 Tl. 553. 

From the defendant’s pleading and from his brief, it appears that 
the payee actually received the check while in camp near Macon, Georgia, 
and that he mailed it back to Chicago. The record is silent as to what 
happened to the check after it arrived in Chicago. The defendant offered 
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no proof to show the truth of his claim that the endorsement of the 
payee was a forgery or that the plaintiff’s title was defective. 

The judgment of the Municipal Court is reversed and the cause 
remanded with directions to enter judgment for the plaintiff and against 
the defendant for $52.25 and costs. 


Depositor’s Signature on Check Held Forgery—Waiver 
of Statutory Notice of Forgery to Bank 


White v. Georgia R. R. Bank & Trust Co., Court of Appeals of Georgia, 
30 S. E, Rep. (2d) 118 


A deposit of money in a bank on general deposit creates the 
relation of creditor and debtor between the bank and the depositor. 
The debtor bank can discharge its liability only by paying the 
money to the depositor, or as directed by him. Such bank can not 
discharge its liability to the depositor by accepting and paying a 
forged check in the name of the depositor against the bank. 

Evidence that depositor’s name on check is written by payee 
guiding the hand of the depositor at a time when payee is not in his 
right mind and not physically or mentally in condition to transact 
business is sufficient to constitute forgery. Whether bank acted in 
good faith in accepting forged check and charging same to depositor’s 
account is an issue of fact for the jury. If facts are such that bank’s 
suspicion should have been aroused, particularly by the fact that no 
other check had been drawn against the account in nearly eleven 
years, and a notation on check showed such suspicion of bank, then 
the allegations are sufficient to show lack of good faith of bank in 
eashing the check and an excuse for failure to give statutory notice 
of forgery to bank. 


Action by H. F. White, as administrator of the estate of E. White, 
against the Georgia Railroad Bank & Trust Company and others for the 
amount alleged:y paid out of a checking account on a forged check 
purporting ‘to have been executed by deceased. To review an adverse 
judgment, plaintiff brings error. Transferred from the Supreme Court, 
28 S. E. 2d 858. 

Reversed. 

Pierce Bros., of Augusta, for plaintiff in error. 

Cumming, Harper & Nixon, of Augusta, and Osgood O. Williams and 
Hawes Cloud, both of Crawfordville, for defendants in error. 


SUTTON, P. J.—This case was transferred to this court by the 
Supreme Court. See White v. Georgia Railroad Bank & Trust Co., 197 


NOTE—For similar decisions see-B. L.J. Digest (Fifth Edition) § 550. 
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Ga. —, 28 S. E. 2d 858. The petition was brought by H. F. White as 
administrator of the estate of E. White, deceased, against the Georgia ° 
Railroad Bank & Trust Company, the Farmers Bank, and T. E. Beazley, 
and alieged, in substance, that the Georgia Railroad Bank & Trust 
Company was a corporation with an office and place of business in 
Richmond County; that the Farmers Bank was a corporation with an 
office and place of business in Greene County; and that, T. E. Beazley 
was a resident of Talliaferro County; that on May 12, 1930, Ed White 
commenced making deposits in the savings department of the Georgia 
Railroad Bank & Trust Company and that between that date and the 
time of his death on March 31, 1941, he deposited $7,247.33 in said bank; 
that on March 28, 1941, Beazley took to the Farmers Bank one of its 
blank checks, which purported to bear the signature of Ed White, and 
thereupon the Farmers Bank inserted with a typewriter the name of 
T. E. Beazley and filled out the check with their check protector for the 
sum of $7,000; that at the time the check was purported to have been 
signed, Ed White was upon his death bed, and died three days later; 
that he was not in his right mind and was not physically or mentally in 
condition to transact any business; that the name of Ed White was 
written on the check by Beazley by his holding the hand of Ed White and 
guiding it; that the signature of Ed White was not written by him and 
was not his act, and Beazley knew it was not his signature when he took 
the check to the bank; that the Farmers Bank also knew the check did 
uot bear the signature of Ed White, but aided Beazley in sending the 
same to the Georgia Railroad Bank & Trust Company for collection, and 
when same was received by the drawee bank, the Georgia Railroad Bank 
& Trust Company, that bank knew the signature was not that of Ed 
White, but nevertheless paid the check; the Georgia Railroad Bank & 
Trust Company was grossly negligent in paying the check, when, by 
proper investigation, it would have ascertained the physical and mental 
condition of Ed White, and such investigation would also have developed 
that the signature was not the genuine signature of Ed White; that the 
signature on the check was such a scrawl as to put the Georgia Railroad 
Bank and Trust Company on notice that the same was not the genuine 
‘check of Ed White; that there appears on the check a notation ‘‘ phoned 
Beazley’’ and this within itself shows that the suspicions of the drawee 
bank were aroused, and had it thoroughly investigated the conditions 
surrounding the drawing of the check, it would have found out the 
truth with reference thereto; that the Georgia Railroad Bank & Trust 
Company, the Farmers Bank, and T. E. Beazley acted jointly and in 
co-operation with each other in withdrawing the $7,000 which the Georgia 
Railroad Bank & Trust Company had on deposit to the credit of Ed 
White; that the check was the only one that had ever been charged 
to the account, and by reason of this fact, it was incumbent upon the 
drawee bank to exercise care and caution to investigate and be sure that 
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a check of that amount was genuine; but that it wholly failed to do so, 
and paid out practically the full amount standing to the credit of 
Ed White on a check which was not his act and deed. An itemized 
statement of the deposits was contained in the petition and the purported 
check was attached as an exhibit. The prayers were for a judgment 
against the defendants in the sum of $7,247.23, together with interest; 
that the defendants be required to restore the sum of $7,000 to the credit 
of Ed White in the Georgia Railroad Bank & Trust Company, and 
thereupon that the Georgia Railroad Bank & Trust Company be required 
to pay the entire amount on deposit to the petitioner as administrator 
of Ed White’s estate ; that second originals be served on the non-resident 
defendants; and for process and general relief. 

The Georgia Railroad Bank & Trust Company demurred to the 
petition upon the ground ‘‘That there is no cause of action set forth, 
for that the petition shows on its face that the plaintiff’s intestate, 
Ed White, signed the check in the amount of seven thousand ($7,000.00) 
dollars, to recover which the suit is brought, and that there is no allega- 
tion of knowledge of: this defendant that the said Ed White did not have 
the capacity to sign a check on his account in this defendant’s bank.’’ 
The court sustained this demurrer and dismissed the petition as to the 
Georgia Railroad Bank & Trust Company, and the exception here is to 
that judgment. 

1. A deposit of money in a bank on general deposit creates the 
relation of creditor and debtor between the bank and the depositor 
(McGregor v. Battle, 128 Ga. 577, 58 S. E. 28, 13 L. R. A., N. S., 185; 
American Surety Co. v. Peoples Bank, 55 Ga. App. 28 (1), 189 S. E. 
414) ; and the debtor bank can discharge its liability to a general deposi- 
tor only by paying the money to the depositor, or as directed by 
him. Federal Deposit Insurance Corp. v. Thompson, 54 Ga. App. 
611, 188 S. E. 737. ‘The bank cannot discharge its liability by 
accepting and paying forged checks drawn in the name of the de- 
positor against the bank. Cairo Banking Co. v. West, 187 Ga. 
666, 2 S. E. 2d 91, 121 A. L. R. 1048. The bank is bound to know the 
signatures of its customers, and it cannot legally charge an amount paid 
on a forged check to the account of the depositor whose name was forged, ° 
but it must be considered as making the payment out of its own funds. 
Federal Deposit Insurance Corp. v. Thompson, supra. Also, see Atlanta 
National Bank v. Burke, 81 Ga. 597, 7 S. E. 738, 2 L. R. A. 96; Georgia 
Railroad & Banking Co. v. Love & Good-Will Society, 85 Ga. 293, 11 
S. E. 616. In the present case, the defendant in error contends that the 
petition failed to allege that the check was forged, and contends that the 
petition shows on its face that Ed White executed the check. The 
petition alleged that ‘‘Ed White was not in his right mind and was not 
physically or mentally in condition to transact any business . . . that 
the name of Ed White was written on said check by T. E. Beazley by 
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his holding the hand of said Ed White and guiding it. . . that said | 
signature of Ed White was not written by him and was not his act... 
and deed.’’ It was held by the Supreme Court in Chestnut v. Weekes, 
183 Ga, 367, 371, 188 S. E. 714, that, where a physician administered 
a strong narcotic to a patient, whereby such patient became insane and 
void of all mental capacity, and placed a deed before the patient and 
held the patient’s hand and traced her signature to the deed, the signing 
of the deed under such circumstances was not the act of the patient, but 
was in substance a forgery, and the paper in so far as it purported to 
convey title was void. If the signature on the check in the present case 
was not the act and deed of Ed White, but was the act and deed of 
T. E. Beazley who wrote the name of Ed White thereon by holding the 
hand of Ed White while Ed White did not have knowledge of what he 
was doing because of his mental and physical condition, the check was 
in éffect a forgery. The allegations of the petition were sufficient to 
charge that the check in question was a forgery. 

2. But the defendant in error contends that, under the provisions 
of the Code, § 13-2044, which provides ‘‘No bank which in good faith 
has paid, and charged to the account of a depositor, any money on a 
forged or raised check issued in the name of the depositor shall be liable 
to said depositor for the amount paid thereon, unless, (1) within 60 
days after the return to the depositor of the voucher representing such 
payment, the depositor shall notify the bank that the check so paid was 
forged or raised, or, (2) in the event the voucher has not been returned 
to the depositor, within 60 days after notice shall have been given by 
the bank to the depositor to have his pass book balanced and to call for 
his vouchers. The notice herein referred to may be given by mail to 
said depositor at his last known address,’’ the petition fails to set out a 
cause of action for that neither compliance with, nor the impossibility 
to comply with said section, is alleged in the petition. This provision 
of the banking law is punitive in its nature, and penalizes the depositor 
by depriving him of a right, which he would otherwise have against the 
bank, to repudiate a forged check. The statute being punitive in its 
nature, and tending to abridge and curtail the rights and remedies of 
the depositor against whom a check has been forged, must be strictly 
construed. Samples v. Milton County Bank, 34 Ga. App. 248, 250, 129 
S. E.170. The petition alleges that Ed White was on his death bed, and 
was not in his right mind and was not physically or mentally in con- 
dition to transact any business at the time the check was signed under 
the circumstances above set out, and that he died three days later. 
Certainly, under the allegations of the petition, it was not possible for 
Ed White to have given the bank notice of the check, or that he ever 
knew said check was issued or paid. While it is true that the statute 
charges the depositor with a duty of notifying the bank of a forgery 
within 60 days after the return to the depositor of the vouchers repre- 
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senting such payment, it does not undertake to say what facts or circum- 
stances, if any, would be sufficient to obviate the penalty of such derelic- 
tion, and, ordinarily, it is for the jury to say whether the facts pleaded 
by a plaintiff are such as would absolve him from the penalty prescribed 
for failure to give such notice. Posnell v. Citizens’ & Southern Bank, 
35 Ga. App. 460 (2), 133 S. E. 351; Citizens’ & Southern Bank v. Ponsell, 
33 Ga. App. 193, 125 S. E. 775. Furthermore, before a bank is entitled 
to the notice prescribed by the Code, § 13-2044, it must appear that the 
bank ‘‘in good faith has paid, and charged to the account of the 
depositor’? money on a forged or raised check. The petition alleged 
that all of the defendants acted jointly in withdrawing the money, that 
the signature on the check was a mere scrawl and was not the signature 
of Ed White, that it was the only check to be drawn against the account 
in nearly 11 years, and that there was noted on the check a notation 
‘‘phoned Beazley’’ which it was alleged showed that the suspicions of 
the Georgia Railroad Bank & Trust Company were aroused. Under the 
allegations of the petition it is a question for a jury to determine whether 
or not the plaintiff was or should be excused from giving the notice 
referred to, and whether the Georgia Railroad Bank & Trust Company 
acted in good faith in cashing the check. 

38. The petition set out a cause of action, and the court erred in 
sustaining the general demurrer of the Georgia Railroad Bank & Trust 
Company,'and in dismissing the petition as to that defendant. 

Judgment reversed. 





Usurious Interest Charge Does Not Void Fore- 
closure Sale of Realty 





Harris v. Bradford, Supreme Court of Alabama, 17 So. Rep. (2d) 145 





Where it is established that interest charged on a mortgage debt 
is usurious, it is held that such usurious interest charge does not 
invalidate sale of realty under a valid and regular foreclosure pro- 
ceeding, inasmuch as statutory provisions render usurious instru- 
ments void only as to interest. 


Bill by A. I. Bradford against Lucy B. Hatton Harris, individually 
and as administratrix of the estate of J. W. Harris, deceased, and 
another, to cancel mortgage and set aside foreclosure or for redemption. 
From a decree overruling a demurrer to the bill, the named respondent 
appeals. 

- Reversed and remanded. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1564. 
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S. A. Lynne, of Decatur, for appellant. 
R. L. Almon, of Moulton, for appellee. 
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STAKELY, J.—This is an appeal from a decree of the equity court 
overruling the demurrer to the bill of complaint as amended. The 
allegations of the bill show in substance the following: 


On December 30, 1920, A. I. Bradford (complainant and appellee) 
was the owner and in possession of certain lands in Lawrence County, 
Alabama; on or about that date he executed to J. W. Harris a mortgage 
on these lands to secure an indebtedness of $720. At the time of the 
execution of the mortgage, J. W. Harris the mortgagee, exacted of 
complainant usurious interest (10 per cent), which, in order to save 
some of his property, complainant agreed to pay and did pay in an 
amount equal to or in excess of $720, the amcunt of the mortgage 
indebtedness. It is alleged that such payments being usurious should 
be credited as payments on the principal so as to pay the mortgage 
indebtedness in full prior to the attempted foreclosure. 

On August 6, 1942, after the death of J. W. Harris on February 5, 

1941, Lucy B. Harris, who individually and as administratrix of the 
1 estate of J. W. Harris, deceased, is the appellant here, undertook, as 
t said administratrix, to foreclose the aforesaid mortgage and gave notice 
of the foreclosure sale. On August 22, 1942, the lands embraced in the 
mortgage, which were in three separate and distinct parcels, being 
described in the mortgage by government numbers, was sold at the 
foreclosure sale en masse for $887.15, which was greatly less than the 
fair cash market value of the property. Lucy B. Harris, individually, 
was the purchaser and made a conveyance to herself of the property. 
The bill alleges that the mortgage was not foreclosed by anyone in 
authority in a regular and valid manner, that E. B. Harris was on the 
23rd day of November, 1942, appointed as Administrator of the estate 
of J. W. Harris, deceased, and has qualified and is acting as such. 
: When later appellee learned of the foreclosure sale, he made demand 
' in writing for an itemized statement of all lawful charges against the 
land and the amount necessary to redeem. The demand was sent to 
appellant, individually and as administratrix, by registered mail, who 
received the demand as shown by her return receipt. The information 
called for by the demand was not furnished appellee. Complainant, 
however, in the bill offers to do equity and alleges that he is willing, 
able and ready to pay any sum, if any, due on the lands. 

The bill further alleges that complainant is the owner in fee simple 
of the lands, is in peaceable possession of the lands, that Lucy B. Harris, 
individually and in her representative capacity, claims or is reputed to 
claim some right, title, interest in or encumbrance upon the lands and, 
calls upon her to set forth and specify her title, claim, interest in or. 
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encumbrance upon the lands and how and by what instrument the 
same was derived or created. 

Analysis of the bill shows that it has three phases: (1) The bill is 
brought by one in possession of the lands for the purpose of concelling 
as clouds on the title the mortgage and the foreclosure deed on the theory 
that the indebtedness secured by the mortgage was paid prior to the 
foreclosure, which is irregular and invalid because made by one who had 
no authority to foreclose. (2) The bill seeks to set aside as irregular 
and invalid the foreclosure sale on the ground that the lands were sold 
en masse with resultant great loss and prays to be allowed to exercise 
the equity of redemption. (3) In the event the foreclosure is valid, the 
bill seeks redemption from the foreclosure by exercise of the statutory 
right of redemption. 

It should be noted at the outset that both the first and second phases 
of the bill are predicated on an irregular and invalid foreclosure, This is 
necessary because, if the foreclosure was regular and valid, all questions 
of usury would be eliminated. A long line of decisions in this state 
uphold this principle. 


‘‘However, the mortgage, at the time the bill was filed, had been 
validly foreclosed, and the contract had thus become executed. The fact 
that usurious interest was charged cannot invalidate the sale. First 
National Bank of Opp v. Boles, 231 Ala. 473, 165 So. 586; Jones v. Meri- 
~vether et aj., 203 Ala. 155, 82 So. 185; Alford v. Southern Bldg. & Loan 
Ass’n, 228 Ala. 412, 153 So. 864; Alabama Cash Credit Corp. v. Bartlett, 
225 Ala. 641, 144 So. 808; Dewberry et al. v. Bank of Standing Rock, 
227 Ala. 484, 150 So. 463. 

‘*Tt it settled by our decisions that usury cannot be set up to show 
payment or satisfaction of a mortgage debt by proceedings instituted 
subsequent to a regular and valid foreclosure, the statute not making 
usurious instruments void except only as to interest. Code 1923, §. 8567, 
as amended by Gen. Acts 1931, p. 783 [Code 1940, Tit. 9, § 65]. If there 
was in fact a balance due thereon, after a valid foreclosure of the mort- 
gage, all questions of usury would, and must be, eliminated, . . .’’ Crew 
v. Peoples Trust & Savings Bank, 239 Ala. 615, 195 So. 900, 902. 

See also Lovelady v. Plunkett, 240 Ala. 615, 200 So. 612, 614. 


Appellant contends that the bill is defective because it fails to 
describe the mortgage. The mortgage was not attached as an exhibit 
to the bill. But the bill does not seek to avoid the attempted foreclosure 
because of violation of any particular provision of the mortgage, but 
on the broad grounds that the indebtedness secured by the mortgage 
had been paid prior to the attempted foreclosure, which had been made 
by one not in authority, and that sale of the lands en masse had resulted 
in great loss. The bill describes the mortgagor and mortgagee, the lands 
embraced in the mortgage, the debt secured by the mortgage and the 
rate of interest. The bill was not defective in this regard. 
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It is insisted that the bill is wanting in equity because it did not - 
contain an offer to pay whatever amount may be ascertained, deter- 
mined and adjudged to be due and owing on the mortgage. But the bill 
avers that ‘‘complainant hereby offers to do equity and is willing, able 
and ready to pay any sum, if any, due on the land.’’ This is a sufficient 
compliance with requirements as to this feature of the bill. 

In the alternative the bill prays for redemption from foreclosure and 
it is argued that there was no allegation showing tender of the purchase 
price and other lawful charges. However, the bill alleges demand for 
a statement of the debt and lawful charges and failure to furnish such 
statement. This relieved complainant of the need of making tender 
§ 731, Title 7, Code of 1940; Lee v. Macon County Bank, 233 Ala. 522, 172 
So. 662. 

The bill is criticized because with reference to the sale en masse of 
the lands, it is not alleged that the lands had been laid out in parcels, 
for separate and distinct enjoyment. The idea is that the allegations of 
the bill do not meet in this respect the requirements as set forth in 
Dozier v. Farrior et al., 187 Ala. 181, 65 So, 364. But the bill does allege 
that the lands comprise three separate and distinct parcels, which we 
judicially know to be true from the description of the lands, which is 
by governmental subdivisions. Lee v. Macon County Bank, supra. 
And the bill further alleges that the lands were not offered for sale in 
parcels, but; en masse, and sold for an amount greatly less than its fair 
cash market value. There is no ground for demurrer which raises the 
objection here discussed. The absence of apt. demurrer is sufficient to 
sustain the ruling of the lower court in this regard. 

It is contended that the bill is multifarious. But even though the 
bill may seek alternative or inconsistent relief, all relief sought grows 
out of the same subject matter, or is founded on the same contract or 
transaction or relates to the same property between the same parties. 
The bill is not multifarious. Equity Rule 15, Title 7, Appendix, page 
1055, Code of Alabama 1940. See also Jarrett v. Hagedorn, 237 Ala. 
66, 185 So. 401. 

Finally, it is urged that the phase of the bill which seeks to exercise 
the statutory right of redemption is defective because it does not allege 
delivery of possession to the purchaser. This position is well taken. 
There is no allegation of delivery of possession to the purchaser or an 
excuse for not making such delivery. 


‘‘The holder of both the mortgages was the purchaser at such fore- 
closure sale. It must therefore be treated as an effort to exercise the 
statutory right of redemption under the foreclosure of the second mort- 
gage. It does not allege a delivery of possession to the purchaser, nor 
that the complainants were not themselves in possession, nor that no 
written demand was made for its possession, nor other excuse for not 
delivering possession to such purchaser. Section 10143, Code [Code 
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1940, Tit. 7, § 730] ; Stocks v. Young. 67 Ala. 341; Baker v. Burdeshaw, 
132 Ala. 166, 31 So. 497; Snow v. Montesano Land Co., 206 Ala. 310, 
89 So. 719. It is therefore defective in this respect as a bill to exercise 
the statutory right of redemption.’’ Hart v. Jackson St. Baptist Church 
of Birmingham, 224 Ala. 64, 139 So. 88, 89. 


For the error pointed out above, the judgment of the lower court is 
reversed and the cause is remanded. 
Reversed and remanded. 


Right of Survivor to Joint Bank Account 


Sullivan v. Dolan, Supreme Court of Rhode Island, 36 Atl. Rep. 
(2d) 98 


Where evidence discloses that the name of a joint owner and 
the words ‘‘payable to either or to the survivor’’ were added to 
the bank account on order of the decedent testate, not for her 
sole convenience, but with intent to divest herself of exclusive 
ownership and control of the account, it is held that such evidence 
is sufficient to warrant that the bank account became the sole 
property of the joint owner upon the death of the decedent testate. 


Suit in equity by Margaret M. Sullivan, as executrix of the will of 
Annie Deignan, deceased, against Mary V. Dolan and another to 
establish plaintiff’s ownership of a bank savings account and recover 
the amount thereof. Decree for complainant, and named respondent 
appeals, 

Appeal sustained, and decree reversed with direction. 

Daniel A. Colton and Thomas B. Sullivan, both of .Providence, 
for complainant. 

Hogan & Hogan and Edward T. Hogan, all of Providence, for 
respondent Mary V. Dolan. 

Tillinghast, Collins & Tanner, of Providence, for respondent Rhode 
Island Hospital Trust Co. 


MOSS, J.—This is a suit in equity, brought by the complainant, 
as executrix of the will of her deceased sister Annie Deignan, against 
Mary V. Dolan and Rhode Island Hospital Trust Company, a banking 
corporation, hereinafter generally referred to as the respondent bank. 

The substantial relief sought in the bill of complaint is that the 
complainant as such executrix be declared to be the true owner of a 
certain savings account in that bank, entitled ‘‘Annie Deignan or 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 88 448-461 
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Mary V. Dolan Payable to either or to the survivor,’’ existing under that 
title at the death of Annie Deignan and then amounting to $6,843.42; 
and that the bank be ordered by a decree to deliver and pay over such 
account to the complainant as such executrix. It is alleged in the bill 
‘‘that the name of the respondent, Mary V. Dolan, together with the 
-words, ‘payable to either or. the survivor’ was added to said account 
recently for the sole convenience of said Annie Deignan.’’ No other 
ground for the relief sought is alleged. 

The respondent Dolan in her answer admits an allegation in the bill 
that she is the grandniece of the complainant and also of Annie Deignan. 
She puts the complainant upon proof of all the other allegations of 
the bill. It is not in dispute that the complainant was the sister of the 
decedent. The respondent bank in its answer states that for many years 
prior to April 11, 1940, there was on deposit therein an account in the 
sole name of Annie Deignan and that on that date the account was 
changed to read as stated in the bill of complaint. But it does not admit 
that the change was made for the sole convenience of Annie Diegnan 
and that on her death it became a part of her estate. 

After the case had been heard upon its merits before a justice of the 
superior court, testimony being taken and exhibits filed, the trial justice 
filed a rescript in which the evidence and the law considered by him 
to be applicable thereto were discussed. In conclusion he stated that 
the respondent Dolan had failed to satisfy him ‘‘that Mary Diegnan 
on April 11, 1940, intended in praesenti to divest herself of the exclusive 
ownership and control over the deposit in the Rhode Island Hospital 
Trust Company representing her own funds, and to vest the ownership 
and control of said funds jointly in Miss Dolan.’’ 

In accordance with this decision a final decree was later entered in 
which it was determined that the fund in question was the fund of 
Annie Deignan and that upon her death it became a part of her estate, 
to be administered according to law; and that the trust company was 
authorized and directed to pay that fund, with accumulated interest; 
to the complainant in her capacity as executrix of the: last will and 
testament of Annie Deignan. The case is now before us on an appeal 
by the respondent Dolan from that decree, on the grounds that the 
decision was erroneous and against the law; and that the decree, based 
upon the deci8ion, was against the evidence and the law. The following 
facts were clearly shown by the evidence introduced at.the hearing of 
the case upon its merits in the superior court. 

Annie Deignan, who never married, was about tastes years 
old on March 22, 1942, the date of her death in the city of Providence 
at the Charles V. Chapin Hospital, hereinafter referred to as the Chapin 
Hospital. She had been employed for many years as a domestic 
servant in the home of a Miss Newcomb in this city and until the death 
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of the latter in 1932; and thereafter she was the life beneficiary of a 
trust fund of $25,000 established by Miss Newcomb. 

Then for two or three years she resided in an apartment on Bowen 
Street in this city, near Benefit Street. Thereafter until her last illness 
she lived in three rooms in an apartment house on the latter street, 
being in good health during that period, attending to her own household. 
and business affairs, and usually spending a considerable part of each 
summer on Block Island. She was frugal and had established substantial 
savings accounts in three banks in Providence, these being the respond- 
ent bank, the Peoples Savings Bank and the Citizens Savings Bank, the 
amounts in them respectively at the time of her death being $6,843.42, 
$3,176.83 and $4,555.22. 

Until Miss Deignan went to live on Benefit Street the respondent 
Dolan, hereinafter referred to as Miss Dolan, had little or no acquaint- 
ance with her. Soon afterwards Miss Dolan was informed that Miss 
Deignan was living there alone in an apartment and would no doubt 
be glad to see her there. She acted upon the suggestion and called upon 
Miss Deignan; and thereafter they were very friendly, at least until 
the latter’s mind was seriously affected during her last illness. 

In the meantime Miss Dolan was usually at Miss Deignan’s home 
two or three times a week, when the former’s duties as a public school 


teacher would permit, sometimes accompanied by her mother or brother 
or a sister-in-law. She performed many little services for her aunt at 
the latter’s home, helping her to make over garments, taking her to 
places in the former’s automobile and the like, but never transacting 
any business for her. In the summer of 1939 Miss Deignan lived for 
two weeks with Miss Dolan and the latter’s father and mother in a hotel 
on Block Island which Miss Dolan operated. 


Until Miss Deignan’s last illness Miss Dolan never drew for her any 
money from any of the bank'accounts above described; but the former 
attended to her own ‘business with the banks as well as her other business 
matters. She usually went downtown in a taxicab, if she had any 
business to attend to there, because walking for any considerable distance 
was diffeult for her, on account of an injury suffered by her during 
the hurricane of 1938. Otherwise her physical condition seems to have 
been good. 

The uncontradicted testimony of Miss Dolan as to the change in the 
bank account was as follows. Miss Deignan, near the end of 1939 or in 
January 1940, said to her: ‘‘Mary, I am giving you a gift of my account 
at the Hospital Trust... and I want you to come down with me so 
I can get it fixed so you can have it.’? She added that it was cold then 
and she would like to go down when the weather was a little better. 
Soon after Easter in 1940 Miss Dolan, at the request of Miss Deignan, 
went in her own automobile to the latter’s home at about 9:30 o’clock 
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in the forenoon and took the latter downtown to do some shopping. 
After that was attended to, they went to the savings department of the 
respondent bank. There Miss Deignan introduced her to a clerk and 
said to the latter: ‘‘I want you to put her name on my account.’’ 
The clerk brought an order slip for that purpose and filled it out. 
Then it was signed by Miss Deignan and filed with the bank. It was 
introduced in evidence at the hearing in the superior court and reads 
as follows: 


‘Authority To Add Name To Savings Account 
“‘Apr 11 1940 
‘*Rhode Island Hospital Trust Co. 
‘*Dear Sirs: 
**Please add the name of Mary V. Dolan to Savings Account No. 
27297 making the title to read: Annie Deignan or Mary V. Dolan. 
‘‘Payable to either or to the survivor. 
**Yours very truly, 
‘Annie Deignan.”’ 


The clerk then brought a signature card and Miss Dolan signed it 
and it was filed with the bank. This is an exhibit in the case and reads 
as follows: ‘‘I hereby agree to the rules and regulations of the Rhode 
Island Hospital Trust Company relating to the Savings Department 
now or hereafter in force.’’ Then follows the signature of Miss Dolan 
and her address and the words ‘‘Occupation Teacher.’’ 

The ibankbook was then and there changed so as to read as follows: 
‘‘No. 27297 Rhode Island Hospital Trust Co.-in account with Annie 
Deignan or Mary V. Dolan Payable to either or to the survivor.’’ Then 
Miss Deignan said to her: ‘‘Mary, we won’t have any trouble with the 
book. The bank is to hold the book and when you want money you come 
and get it and when I want money I will come and get it. It is your 
money and you can spend what you want.’’ 

Miss Deignan then signed and filed with the bank an instrument 
which, at the hearing of the case, was introduced as an exhibit. It is 
dated April 11, 1940, and addressed to the bank. The first part reads 
as follows: 


‘*Gentlemen : 

‘‘T hand you herewith Savings Book described below which I ask 
you to hold for me temporarily at my risk, to ‘be delivered only to me 
or upon my written order. 

‘*Book No. 27297 
‘*Balance of account when book was deposited $7,257.66.’ 


All of this except the date, the number of the book and the amount 
of the balance of the account is in print. Below this appears in type- 
writing: ‘‘Annie Deignan or Mary V. Dolan.’’ Then, below this, 
stamped in red ink, are the following words: ‘‘It is also agreed that the 
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book may be delivered to the other person named as depositor in the 
book or upon the written order of that person.’’ Then follows the 
signature of Annie Deignan. After she had signed this, Miss Deignan 
drew out of the account $60.98, which, as the bankbook shows, was the 
interest accrued for the period ending October 31, 1940. She and Miss 
Dolan then returned to Miss Deignan’s home. 

Thereafter during Miss Deignan’s lifetime the bankbook remained 
in the bank, with no further change in the title of the account or as to 
the custody of the book or as to its delivery to Miss Deignan or Miss 
Dolan. 

As to the ownership of the account, the name first shown on the book 
is ‘‘Annie Deignan.’’ Following that, on the same line but in different 
ink and different handwriting, appear the words ‘‘or Mary V. Dolan.’’ 
Then below that are stamped the words ‘‘Payable to either or to the 
survivor.’’ Under date of April 11, 1940, a withdrawal of $60.98 
appears. The bank records show that this was paid to Annie Deignan. 

Miss Dolan’s mother, Bridget Dolan, testified that at one time, about 
two months after the change was made in this account, during one of 
her frequent cails on Miss Deignan, the latter said to her: ‘‘I gave Mary 
a gift of my money that is in the Hospital Trust... . Yes, B, nobody 
knows the kindness your daughter Mary brought me since Miss New- 
comb died.’’ 

No evidence was introduced which showed or indicated that the 
addition by Miss Deignan of the name of the respondent Dolan to this 
account was the result of the exercise of undue influence by the latter 
over the former, nor is any such influence charged in the bill of com- 
plaint. On the contrary, the only allegation made in the bill of 
complaint as a ground for the claim that the account is now a part of 
the estate of Annie Deignan is ‘‘that the name of the respondent, 
Mary V. Dolan, together with the words, ‘payable to either or the 
survivor’ was added to said account recently for the sole convenience 
of said Annie Deignan.’’ 

According to the uncontradicted testimony of Miss Dolan she drew 
$100 out of this account on July 30, 1940, without saying anything to 
Miss Deignan beforehand, and gave it to her brother for his tuition 
in college; and in September of the same year she drew out a like sum 
for the same purpose. After each of these withdrawals she told Miss 
Deignan about it and what she had- done with the money; and Miss 
Deignan told her that she needn’t run to Miss Deignan about the 
withdrawals of money that was her own. Miss Dolan, on June 7, 1941, 
made a withdrawal of $72.75, being accrued interest, and used a part 
of it.for a graduation present for her brother. On October 25 of the 
same year she made a deposit of $10 of her own funds. 

On November 13 of that year Miss Deignan drew out the interest 
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credited on the account and amounting to $36.33 and said to Miss Dolan: 
‘*Mary, I was downtown and I went to the bank and I drew my interest.’’ 
From this withdrawal of accrued interest and the last previous one it 
would be reasonable to infer that they were drawing the accrued interest 
alternately. On February 2, 1942, Miss Dolan drew from the fund $200 
and used about $75 of it in paying expenses incurred during Miss 
Deignan’s last illness. The rest of the $200 she used for her own 
expenses. This was the last withdrawal. The bankibook shows all these 
withdrawals and the deposit of $10; and the bank records show by 
whom they were made, 

Uncontradicted evidence shows that during the time when Miss 
Deignan lived at the apartment house on Benefit street she saw nothing 
or practically nothing of any of her relatives except the Dolans, though 
during the short period when she was confined to her room at the Chapin 
Hospital during her last illness she saw a great deal of her sister, the 
complainant, who had been informed of her illness by the Dolans and 
who, during the last preceding period of two and one half years, had 
seen her only twice. 

So far as appears from the evidence in the case, Miss Deignan 
continued in good health until about the middle of January 1942, when 
her last illness began and she was taken by Miss Dolan, in the latter’s 
automobile, to the Rhode Island Hospital, where she was attended by 
Dr. Wing. Miss Dolan visited her there and she seemed very sick. 
A little later Mrs. Dolan was notified by Dr. Wing that he could no 
longer attend Miss Deignan and that she must leave the hospital. 

Miss Dolan then brought her back to the apartment on Benefit street 
and arranged with a Miss Kilkenny, who had a room in the same apart- 
ment house and had often called on Miss Deignan during the last few 
years, to come down and help take care of her. Miss Dolan and her 
mother also assisted. Miss Kilkenny called in Dr. O’Connell to see 
Miss Deignan and, on his advice, she was taken to the Jane Brown 
Hospital where she was under the care of Dr. McCaffrey, who had not 
previously known the Dolans. : 

He examined Miss Deignan there on February 8, 1942 and at the 
hearing of this case in the superior court testified that he found that she 
was suffering from arteriosclerosis, heart disease and kidney disease; 
and as to her mental condition, he found that ‘‘she was confused, 
disoriented and resistive to examination,’’ and in his opinion was of 
unsound mind. Therefore he certified her to the Chapin Hospital for 
observation and treatment for mental disorder; and she was on that 
day transferred to the psychiatric department of that hospital, where 
she remained, as a private patient of his, until her death on March 22, 
1942. He visited her there on eleven days in February and on nine 
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days in March, the last one being the 22d. On each of these visits he 
examined her and her condition. 

On the day when she was transferred to the Chapin Hospital, but 
before the transfer was made and after he had examined her at the 
Jane Brown Hospital, he called together her relatives who were at the 
latter hospital, the complainant, her son, and Mary Dolan and her 
mother, and told them that Miss Deignan was of unsound mind and 
needed care in a mental hospital. He testified that after that time 
there was a progressive physical and mental deterioration in her 
condition down to the time of her death; that during that period she 
was in no condition to carry on a coherent and coordinated conversation 
with anyone or to transact any business; and that it was his opinion that 
she never had any lucid interval when she was at the Chapin Hospital. 

Miss Dolan, at the hearing in the superior court, introduced in 
evidence a deposition which, under the order of a justice of the superior 
court, had been taken on February 24, 1942, of Dr. Kiene, who was 
director of the psychiatric department of the Chapin Hospital. In this 
he testified that Miss Deignan was definitely of unsound mind, when 
she was admitted to that hospital, and had continued to be so to the 
time when the deposition was taken; and that she was not of sufficient 
understanding to transact business and was never in complete control 
of her mental faculties. The testimony of the two physicians was not 
contradicted or impugned in any way. 

On February 9, 1942, the complainant signed and filed a petition 
for the appointment of a guardian of the person and estate of Miss 
Deignan on the ground that she was ‘‘a person of full age, a person of 
unsound mind, who from want of discretion in managing her estate, 
so spends, wastes or lessens her estate,’’ etc. A similar petition for the 
appointment of a conservator of the estate of Miss Deignan had been 
filed just before by Miss Dolan’s mother. Neither of these petitions was 
acted upon before Miss Deignan’s death. 


The principal testimony in behalf of the complainant was given by 
herself and concerned statements which she said Miss Deignan had 
made to her at the Chapin Hospital during Miss Deignan’s last illness. 
This testimony was as follows: ‘‘She told me these Dolans the parties 
was up there and wanted her to sign a paper so they could have the 
bank book in the Hospital Trust. And she said, ‘I did not give Mary 
Dolan charge of my bank book only to accommodate me.’ .. . And she 
said, ‘I gave her an order to cash the checks because I wasn’t able to go 
to the bank.’ She said, ‘I always had to hire a cab because I wasn’t a 
healthy woman.’ .. . She told me the book was in the Hospital Trust.’’ 
Yet the complainant testified also that Miss Deignan told her that in 
the month before she went to the Chapin Hospital she took a taxi and 
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drew her interest on her accounts in the Peoples Savings Bank. and 
the Citizens Savings Bank. 

Two men who were sons of a brother of Miss Deignan but who had 
not seen her for a great many years and whose interests were adverse 
to Miss Dolan’s were the only witnesses who gave any support to the 
testimony of the complainant as to the account in issue in this ease. 
One of them testified that Miss Deignan told him at the Chapin Hospital 
that the principal cause of her being there was that she was irritated 
on account of trouble with Mary Dolan over a bankbook in the Rhode 
Tsland Hospital Trust Company which ‘‘she allowed Mary Dolan to take 
sometime previous for the purpose. of making withdrawals or deposits 
at a time that she wasn’t able to go to the bank’’; that she told him that 
Miss Dolan had been at the hospital with a paper for her to sign as to 
that bankbook; that Miss Deignan asked him for advice as to what 
to do with her money and he gave her such advice; and that after Miss 
Deignan’s death the complainant told him that Miss Deignan had made 
a will leaving everything to her and that she, the complainant, ‘‘ex- 
pected the entire thing would be divided equally.’’ 

The other of the two nephews of Miss Deignan testified that he saw 
her at the Chapin Hospital after the first week of March and afterwards; 
and that she told him that she was having trouble with Mary Doian 
and that she had Mary Dolan’s name on the book ‘‘so she could go down 
from time to time to make withdrawals and pay her bills. But it was 
not her intention of giving her the bank book.’’ 


The above-mentioned Miss Kilkenny testified that in the early part 
of 1940 she saw Miss Deignan in the apartment at least three times a 
week and up to March 1942 and that Miss Dolan and her mother ‘‘never 
left there’’ and ‘‘substituted each other.’’ She said that Miss Deignan 
told her quite a few times that ‘‘they wore her out.’’ She also testified 
that she called on Miss Deignan at the Chapin Hospital during the 
latter’s last illness and heard her say to Mrs. Sullivan that ‘‘Mary Dolan 
came in and that she asked her to bring in her bankbook and her keys 
to her apartment and Mary didn’t come up since.’’ We see no basis 
for a finding that this statement concerned the account in the respondent 
bank. Nor can we see that any of Miss Kilkenny’s testimony supports 
the decision of the trial justice. 

Because of the mental condition of Miss Deignan while she was at 
the Chapin Hospital, as shown by the testimony of Dr. McCaffrey and 
Dr. Kiene, which was not contradicted or impugned in any way, and 
because of the obvious financial interest which the complainant and her 
two nephews had in the matter of the account in dispute in this case, 
we are convinced that the trial justice was not justified in drawing any 
inference favorable to the complainant from anything that happened at 
the hospital. 
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The records of the respondent bank show, as above stated, that more 
than a year after the change had been made in the account Miss Deignan 
made a withdrawal for herselfy and there was nothing to discredit the 
testimony of Miss Dolan that she never made any withdrawal for the 
benefit of Miss Deignan until the latter was at the Chapin Hospital and 
unable to go out. Moreover, it was clearly. shown by the testimony of 
the assistant treasurer of the Citizens Savings Bank that Miss Deignan 
withdrew from her account in that bank $200 on November 4, 1940, 
and $200 on June 16, 1941. 

After consideration of all the evidence on the subject we are of the 
opinion that it clearly shows that until her last illness Miss Deignan, 
except for her lameness, which caused her to take taxicabs in order to 
get downtown, was able to attend to, and did attend to, all her business 
affairs, including her business with the banks. 

The trial justice, in his rescript, after stating the rule, as to an 
asserted gift of a so-called ‘‘joint interest’’ in a bank account, that the 
burden is on the claimant to establish, by satisfactory evidence, that the 
donor intended in praesenti to divest himself of the exclusive ownership 
and control of the account and to vest them jointly in the claimant, 
added the following: ‘“This rule is especially applicable where the 
alleged donee is in a position of trust and confidence.’’ 

Later in his rescript he stated: ‘‘Where an alleged donee occupies 
a relationship of trust and confidence with an alleged donor, the burden 
of proof is placed upon the donee to show that the gift was not procured 
by fraud and undue influence.’’ He cited three Rhode Island cases as 
supporting this statement of law. Still later he stated, as among the 
facts that must be realized, in applying the above-stated law to the facts 
in this case, ‘‘that despite the love and affection Miss Dolan professed 
for Miss Deignan, Miss Dolan attended neither the wake nor the 
funeral of Miss Deignan; that Miss Dolan admits a relation of trust 
and confidence between her and Miss Deignan.’’ 

We can find no such admission in Miss Dolan’s answer or testimony 
and we are convinced, after a careful examination of the pleadings and 
evidence and of the brief filed in this court for the complainant, that 
neither the issue of undue influence nor the matter of a relation of trust 
and confidence between the parties is in any way involved in the case. 

As to the matter of the nonattendance of Miss Dolan at the wake 
and funeral for Miss Deignan we cannot see that this has any relevancy 
to the only issue involved in this case, which is that of the donative intent 
of Miss Deignan in creating this bank account claimed by the com- 
p:ainant, 

In view of the errors which we have above pointed out in the reseript 
of the trial justice, we can give little weight to his final decision in this 
ease. And after careful consideration of all the evidence we are 
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convinced that it cannot reasonably be found therefrom that the name 
of Miss Dolan was added by Miss Deignan to the bank account in 
question, together with the words ‘‘payable to either or the survivor,’’ 
for the sole convenience of Miss Deignan, as stated in the bill of com- 
plaint as the only ground for the relief sought by the complainant. 

On the contrary, we are of the opinion that it was established by 
satisfactory evidence that Miss Deignan on April 11, 1940, intended in 
praesenti to divest herself of the exclusive ownership and control of her 
account in the respondent bank and to make that account payable either 
- to herself or to the respondent Mary V. Dolan or to the survivor of 
them. We are also convinced that it then became so payable; and that it 
remained so until the death of Miss Deignan, when it became payable 
solely to the respondent Mary V. Dolan. 

We are therefore of the opinion that a final decree should be entered 
to the effect that the fund in question became, on the death of Annie 
Deignan, the sole property of the respondent Mary V. Dolan, and 
ordering the respondent bank to pay it over to her. 

The appeal of the respondent Mary V. Dolan is sustained and the 
decree appealed from is reversed, 

On February 16, 1944, the parties may present to this court for 
approval a form of decree to be entered in the superior court in 
accordance with this opinion, 


1 


Depositor’s Note Extinguished by Bank Cashier’s Acts 


Tittle v. State Nat. Bank of Marshall, Court of Civil Appeals of Texas, 
179 S. W. Rep. (2d) 1010 


Where a cashier of a national bank who was also financial man- 
ager of a corporate depositor induces a person to borrow money from 
the bank on said person’s note for the accommodation of the cashier 
to liquidate corporate depositor’s overdraft which exceeds corporate 
depositor’s legal credit limit, under agreement between borrower and 
cashier to apply proceeds due corporate depositor under a govern- 
ment contract to liquidate note, it is held that the bank is chargeable 
with cashier’s knowledge and the agreement operates as an assign- 
ment of money due corporate depositor for payment of borrower’s 
note. The receipt by the bank of money due the corporate depositor 
on government contract sufficient to pay the note, though applied on 
other indebtedness, extinguishes the note. It is further held that 
said transaction by the borrower does not constitute a violation of 
the national banking laws and the borrower is not precluded from 
asserting that the note was paid under the terms of the agreement 
relative to application of payments on government contract to 
corporate depositor towards liquidation of borrower’s note. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1095: 
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Appeal from District Court, Harrison County; W. H. Strength, 
Judge. 

Action by the State National Bank of Marshall, a national bank in 
voluntary liquidation, against W. D. Tittle to recover upon a note. 
Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Cary M. Abney and Sam B. Hall, both of Marshall, for appellant. 

Jones & Jones, of Marshall, for appellee. 


HARVEY, J.—Judgment was rendered in favor of the State Na- 
tional Bank of Marshall, a national bank in voluntary liquidation, 
plaintiff appellee, against W. D. Tittle, defendant (appellant), upon a 
note in the principal sum of $2,000, plus attorney’s fees and interest. 
Upon a verdict returned by a jury, and after motions filed by the re- 
spective parties to the suit, the court entered the judgment from which 
the defendant appeals. 

The documentary evidence shows that on December 31, 1941, 
appellant executed a promissory note to appellee in the sum of $3,000, 
payable thirty days after date. The sum of $3,000 was placed in the 
deposit account of appellant with appellee bank, and a check of even 
date for such amount was signed and delivered to W. M. Thomas, 
payee. It was testified that W. M. Thomas executed and delivered a 
note in like amount of $3,000 to W. D. Tittle, which note at the time 
of the trial had been lost or destroyed. On April 9, 1942, appellant 
executed and delivered a renewal of the first note in the sum of $3,000 
to appellee, and on July 17, 1942, another renewal note in the sum of 
$2,000 was made and delivered by appellant to appellee, a credit of 
$1,000 having been made on the principal sum set out in the note dated 
April 9, 1942, upon which last note suit was filed. On this latter date 
appellant. accepted a note payable to him in the sum of $2,000, and 
signed by W. M. Thomas. 

The defendant in his answer set up several defenses, alleging in 
substance that at the time the first note was executed by him, the Water- 
man Brick & Tile Company, Inc., owed plaintiff an overdraft, which 
in connection with other indebtedness due by it to the plaintiff exceeded 
the amount that plaintiff could lend legally to one customer; that W. M. 
Thomas, cashier and chief executive officer of plaintiff, and financial 
manager of the Waterman Brick & Tile Company, acting as the sole 
representative of the plaintiff and of the Brick Company, agreed with 
defendant at the time of the making of said note that the proceeds 
thereof would be used to liquidate the overdraft of the Brick Company, 
and that a large sum of money then due the Brick Company under a 
contract made by the Brick Company for its products used in the 
construction of the Lone Star Ordnance Plant, and later received by 
the plaintiff bank, would be applied to the payment of the note; that 
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such agreement created a trust in defendant’s favor and operated as 
an assignment of a sufficient amount of such fund to liquidate the 
note; thati the receipt of the fund by the bank operated as a full payment 
of the orginal note, and therefore he was relieved of liability on the 
note sued upon. In addition, the defendant pleaded fraud in the 
inducement of all the notes, a lack of consideration, and that he was 
an accommodation maker for the bank. 

By supplemental petition the plaintiff excepted to the allegations 
contained in the answer, for the reasons, among others, that the alleged 
agreement constituted a scheme to violate the National Banking Laws 
and that the defendant, being a party to the scheme, could not avoid 
liability on the note by claiming the benefit of such agreement; that 
patrol evidence was not admissible to vary the terms of the written 
instrument; that Thomas did not act for the plaintiff bank in the 
transactions alleged to have taken place, and that in no event was he 
authorized to bind the bank by an agreement of the kind relied upon by 
the defendant. 

In answer to the issues submitted to them, the jury found in sub- 
stance that W. M. Thomas agreed with W. D. Tittle at the time the 
original note for $3,000 was executed by Tittle that such note would 
be paid out of the funds received by Waterman Brick & Tile Company, 
Ine., under its contract to furnish materials for the Lone Star Ordnance 
Plant; that such agreement was not the sole consideration for the 
execution of such note by Tittle, and that Tittle was not induced by the 
agreement to execute the note; that at the time Thomas made the 
agreement with Tittle, he did not intend to perform the agreement. 
Further, that Tittle, believing fraudulent statements made by Thomas, 
was induced thereby to execute the second and third notes hereinabove 
mentioned; that Thomas said he would apply the proceeds of the first 
note on the overdraft of Waterman Brick & Tile Company, and that 
Tittle believed such statement. The jury also found that Tittle borrowed 
the $3,000 and gave his note therefor solely for the purpose of: lending 
the money to Thomas, and that the second and third notes, renewals, 
were executed solely for the accommodation of Thomas. ~ 

The facts show without dispute that the Waterman Brick & Tile 
Company, Inc., at the time of the alleged agreement between Thomas 
and Tittle, had loans and overdrafts due to the plaintiff bank aggregat- 
ing a sum in excess of the limit that the bank legally could permit. 
Thomas testified that the money realized on the orginal note of Tittle 
for $3,000 went into the Brick Company’ account, and that he was 
the only one connected with the bank who had anything to do with the 
taking of the Tittle notes and with the transactions in connection there- 
with. Officials of the bank testified that it was the duty of Thomas to 
see that the overdraft of the Brick Company was taken care of, and 
that the bank directors looked to him to see that it was done; that the 
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defendant, Tittle, had a line of credit with the bank at the time his 
first note for $3,000 was taken, and that the loan was made on such line 
of credit without any one other than Thomas being consulted in econnec- 
tion therewith. With reference to whom Thomas represented in the 
transaction, both the plaintiff and the defendant pleaded, among other 
things, that he acted for the Brick Company. 

Under the facts enumerated, we are of the opinion that the plaintiff 
bank was bound by the knowledge of its representative, Thomas, in the 
taking of the note of Tittle for $3,000 on December 31, 1941; that the 
agreement found by the jury to have been made, in answer to issue 
No. 1, that the note would be paid from funds due the Brick Company 
under its contract.with the Lone Star Ordnance Plant, operated as an 
assignment of such funds, and created a trust therein, for the payment 
of the note, and upon the bank subsequently receiving a sum from such 
source sufficient for that purpose, using the money to apply on 
indebtedness due the bank by the Brick Company instead of in payment 
of the note in question, the note was extinguished. 

In this connection we quote from the case of Goldstein v. Union 
National Bank, Tex. Civ. App., S. W. 409, 413: ‘‘The court also erred 
in sustaining appellee’s special exception No. 5 to that part of the 
appellant’s answer charging that after the discount of the note sued on, 
which was on the 7th day of November, 1911, the Wenar Millinery 
Company deposited sums of money in the Union National Bank daily 
or frequently, and to the approximate extent of $4,000 per month 
during the months of November, December, January, February, and 
March next ensuing after the execution of said note, which deposits 
amounted to more than the principal, interest and attorney’s fees of 
said note. These allegations constituted a plea of payment of the note 
sued on, and, if true, presented a complete defense. The entire para- 
graph of the appellant’s answer of which that portion here referred to 
constitutes a part is sufficient to show that the Wenar Millinery Com- 
pany, soliciting accommodation makers of a demand note to be 
discounted for its benefit, agreed to make deposits with the payee and 
holder of the note, and directed that they be applied to the payment 
of the note. The payee, Union National Bank, agreed to receive and 
apply such deposits as were made to the note, but although, according to 
the allegations, deposits were made in sufficient amount to pay off and 
discharge the note, yet the payee wrongfully applied them to the pay- 
ment of another debt.’’ 

We are of the opinion that the trial court did not err in admitting 
testimony with reference to the alleged agreement between Thomas and 
Tittle at the time of the taking of the first note for $3,000. This testi- 
mony does not violate the parol evidence rule, in that it was offered for 
the purpose of showing payment, and upon the issue of fraud. 

In the case of Ellington v: Commercial State Bank, Tex. Civ. App. 
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15 S. W. 2d 59, 61 (involving an agreement by the vice-president, of a 
bank that defendant’s accommodation note- was to be secured by 
collateral deposited by bank’s debtor to secure the indebtedness), the 
court uses the following language: ‘‘The note sued upon would have 
been subject to the defense pleaded by appellant, and the excluded 
evidence would have been admissible, had the suit been instituted by 
the original payee. The testimony offered, except on the issue that 
appellant was in no event to be held liable on the note, did not vary its 
terms; that it was secured by the collateral and to be paid from the 
proceeds thereof; that it had been so paid, and that the value of the 
collateral was more than the amount of the note; that appellant was an 
accommodation maker of the note were issues collateral to the execution 
of the note, and in no sense varied or contradicted its terms.’’ 

The Commission of Appeals, Supreme Court, in disposing of the same 
ease on appeal, 24 S. W. 2d 359, 361, with reference to the admissibility 
of evidence relating to the collateral agreement, said: ‘‘The rejected 
evidence presented still another self-sufficient defense against recovery 
on the note; that of payment, By this evidence, Ellington proposed to 
prove a valid agreement, under which all the Stripling collateral should 
stand pledged to secure this note; and that all collections on said 
collateral, te the extent necessary to satisfy this note, should be applied 
as credits on the note. The recitals of the note were such as to put a 
reasonably prudent person on inquiry as to the ‘securities’ pledged to 
secure payment of the note. This inquiry, if followed up, would have 
led to full knowledge of this agreement. The plaintiff in error was 
affected with notice of the agreement when it acquired the note. We 
know of no rule of law or of public policy which would render such an 
agreement invalid. Goldstein v. [Union Nat.] Bank, 109 Tex. 555, 
213 S. W. 584.’’ 

One who violates the provisions of the National Banking Laws will 
not be heard to urge an unlawful agreement or transaction in avoidance 
of his liability to a bank under such illegal transaction. In the case of 
Deitrick v. Greaney, 309 U. 8. 190, 60 S. Ct. 480, 482, 84 LL. Ed. 694 
(unlawful purchase of its own stock by a bank), the court uses this 
language: 

**The obvious purpose of prohibiting the purchase by a bank of its 
own stock is to prevent the impairment of its capital resources and the 
consequent injury to its creditors in the event of insolvency. The pro- 
visions of the Act requiring periodic examinations and reports and the 
powers of the Comptroller are designed to insure prompt discovery of 
violations of the Act and in that event prompt remedial action by the 
Comptroller. These purpdses would be defeated and the command of the 
statute nullified if a director or officer or any other by his connivance 
could place in the bank’s portfolio his obligation good on its face, as a 
substitute for its stock illegally acquired, and if he remained free to 


set up that the obligation was, in effect, fictitious, intended only to aid 
in the accomplishment of the injury at which the statute is aimed. 
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‘‘Here, respondent, with full knowledge of the unlawful purpose to 
conceal the presence of the stock among the bank’s assets, gave in 
exchange for it, first another’s note and then his own, knowing that it 
was to be availed of as an apparently valid and lawful asset so as to 
forestall the remedies available under the statute for the unlawful 
purpose. ... If respondent were free to set up the unlawful agreement 
as a defense and thus cast the loss from the unlawful stock purchase on 
the creditors of the bank in receivership, he would be enabled to defeat 
the purpose of the statute by taking advantage of an agreement which 
it condemns as unlawful.’’ 


The same principle is anndunced in the cases of D’Oench, D. & Co. v. 
Federal Deposits Ins. Corp., 315 U. 8. 447, 62 S. Ct. 676, 86 L. Ed. 956; 
Federal Deposit Ins. Corp. v. Vest, 6 Cir., 122 F. 2d 765; Awotin v. 
Atlas Exchange National Bank of Chicago, 295 U. 8S. 209, 55 S. Ct. 674, 
79 L. Ed. 1393. 

An analysis of the facts of the instant case, however, brings us to the 
conclusion that it does not come within the rule enunciated in the fore- 
going decisions. Tittle stated that he knew he was liable on his note, 
and his position is not that the agreement nullified the note, but that by 
reason of the agreement and the subsequent receipt of the funds in 
question by the plaintiff bank, the note was paid, relieving him of 
liability thereon. In this connection, reference is made to the jury 
finding that Thomas represented he would apply the proceeds of the 
first note on the overdraft of the Waterman Brick & Tile Co., Inc., and 
that Tittle believed such representations. Thomas, the executive officer 
of plaintiff, in consummating the deal in question, was not, ipso facto, 
violating federal law or policy ; whatever improper acts in the situation 
due to the excess loans permitted by the bank in favor of the Brick 
Company and the overdrafts by the Brick Company, existed at the time 
of the transaction. It was his duty to remedy the condition existing with 
reference to the overdrafis and excess loans of the Brick Company. 
If the facts presented a case in which the note sued upon was given for 
the purpose of falsely bolstering the assets of the bank, with an agree- 
ment that the maker was not to be held liable on it, it would be a 
situation distinctly different from the one under consideration. In the 
instant case, the transaction” operated as a benefit to the bank rather 
than a fraud upon it. Appellee’s counter point with respect to the 
illegality of the agreement in question is overruled. 

It is contended that the answers of the jury to issues Nos. 1, 11 and 
12, to the effect that the agreement as testified to by the defendant, Tittle, 
was made, and that Thomas at the time represented, and the defendant 
believed the representation, that the proceeds of the note executed by 
the defendant to plaintiff would be applied on the overdraft of the Brick 
Company, are in conflict with the answers to issues Nos. 14 and 15, which 
are in substance that on December 31, 1941, Tittle, the defendant, 
borrowed $3,000 from the plaintiff bank, and gave his note therefor to 
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the bank, for the sole purpose of borrowing the money and lending it 
to Thomas. If the agreement entered into between Thomas and Tittle 
that the note of Tittle, executed on December 31, 1941, in favor of the 
bank, would be paid out of funds due to Brick Company under its 
government contract, operated as an assignment of a sufficient amount 
of such funds to pay the note, and created a trust therein, as we have 
concluded, then the motive of Tittle in executing the note becomes 
immaterial, as well as any representations by Thomas as to what would 
be done with the proceeds of the Tittle note. Any seeming conflict in 
such findings would not change the effect of the original agreement, as 
found by the jury to have been made. Also, any conflicts in the answers 
to issues Nos. 16 and 17, to the effect that the note sued upon, which was 
the second renewal of the original note, was executed solely for the 
accommodation of Thomas, and the answers to issues Nos, 8, 9 and 10, 
relating to the defense of fraud, in substance that the defendant was 
induced to execute such last note by the false representation of Thomas 
that only $1,000 had been received by the Brick Company under its 
contract to furnish brick and tile for the construction of the Lone Star 
Ordnance Plant, which representation the defendant believed, likewise 
are rendered immaterial. 

For the reasons discussed, the judgment of the trial court is reversed 
and judgment here rendered in favor of the appellant. 


Bank Not Liable for Payment of Altered Check 
of Depositor 


Smoking Pipes, Inc., v. Franklin Trust Co. of Paterson, Court of Errors 
and Appeals of New Jersey, 27 Atl. Rep. (2d) 42 


Where plaintiff corporation, depositor in defendant bank, had 
an agreement with defendant bank that the bank was to pay out 
plaintiff’s fund by check strictly in accordance with the stipulation 
printed on the back of check, and the defendant bank honored a 
check of plaintiff allegedly altered by the drawing of: heavy ink 
marks through the printed lines, it is held that the plaintiff cannot 
recover for losses resulting from alleged alteration in the absence of 
evidence that the check was honored by the bank in its altered form. 
There was no evidence that the bank had honored these checks with 
the stipulation crossed out. 


Action by Smoking Pipes, Incorporated, against the Franklin Trust 
Company of Paterson, to recover damages sustained as result of alleged 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 87. 
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negligence on part of defendant in honoring checks drawn upon plain- 
tiff’s account with defendant on which stipulations had been altered. 
From a judgment of non-suit, the plaintiff appeals. 

Affirmed. 

Archibald Kreiger, of Paterson, for plaintiff-appellant. 

Charles H. Roemer, of Paterson, for defendant-respondent. 


BROGAN, C. J.—The plaintiff corporation appeals from a judgment 
of nonsuit. The contention of the appeal is that the nonsuit was error 
because the plaintiff had established a prima facie case. 

The pertinent allegations of the complaint are: That the plaintiff 
corporation, in 1940, became a depositor of the defendant bank; that the 
defendant agreed to pay out plaintiff’s fund by check ‘‘strictly in 
accordance with the stipulation’’ printed on the back of such checks; 
that in the month of September, 1940, plaintiff delivered checks to a 
payee and the said payee ‘‘altered, changed and spoiled the terms’’ 
stated on the back of each check without the knowledge or consent of 
the plaintiff; that none the less the defendant bank honored the checks 
to the detriment of the plaintiff. And this the plaintiff charges was 
negligence. In the state of case it appears that the account in question 
was known as the payroll account; that on the back of the check the 
following was printed: ‘‘I am employed from week to week and have no 
contract of employment with Smoking Pipes, Inc. (the plaintiff herein), 
or any of its officers either written or oral. Paid in full.’’ Five checks 
on the payroll account were given to one Newman, plaintiff’s employee. 
Newman was subsequently dismissed from the plaintiff’s service and 
brought an action in the State of New York against the plaintiff alleging 
breach of his contract of employment. Plaintiff settled this action in 
New York for the sum of $675 and seeks to recoup what it considers the 
damage visited on it, namely, the amount of settlement plus counsel fees 
to a New York lawyer, from the defendant bank, based on these facts and 
circumstances. 

We think the judgment of nonsuit in this case is correct for these 
reasons: In the complaint it is alleged that the parties agreed that checks 
drawn on the payroll account would be honored strictly in accordance 
with the aforesaid stipulation. In answer to a demand for particulars, 
plaintiff replies that there was no written agreement to that effect but 
that the agreement or arrangement ‘‘was made up of a course of conduct 
resulting from the time when plaintiff became a depositor’’ of the 
defendant bank. There is no proof to support this allegation of the 
complaint. The writing on the back of the check, which we may call 
a release, was entirely obliterated by drawing heavy ink marks through . 
the printed lines. This appears from the canceled checks offered in 
evidence. There is no proof whatever from which anyone could legiti- 
mately determine who caused the obliteration or when it was done. 
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It does not appear that the bank honored these checks in the condition 
in which we find them, i. e., with the release crossed out nor-can it be 
said that the obliteration was not accomplished after the checks were 
returned to the depositor. It is true that the plaintiff’s witness, Levy, 
in response to a question whether he or anyone in the company, on his 
authority, obliterated the form of the release on the checks, answered in 
the negative. But, passing the competency and the manifest hearsay 
quality of the testimony, we fail to find a shred of proof that the checks 
were honored by the bank in their altered form. Accordingly there was 
no issue of fact left to be determined and the nonsuit was proper. 


Acceptance of New Note Does Not Preclude Judgment 
Creditor from Full Recovery 


Olyphant Bank v. Borys, Superior Court of Pennsylvania, 36 Atl. Rep. 
(2d) 823 


Where a bank, judgment creditor, accepts note of executor of 
deceased, the deceased being original maker of a note to the bank, for 
a balance due on a judgment recovered against the deceased maker, 
and such balance does not satisfy judgment, it is held that the bank as 
judgment creditor is not limited to executor’s note against the estate 
of the deceased. The bank can still look to the judgment for pay- 
ment. The acceptance of certain proceeds of a fire insurance policy, 
held as collateral security for deceased maker’s note, does not con- 
stitute acceptance of proceeds in full satisfaction of judgment 
obtained against deceased maker’s note. 


Action by Olyphant Bank, assigned to the Mid Valley Trust Com- 
vany, now under the possession and control of the Secretary of Banking, 
receiver, against Frank J. Borys and others, on a note, in which 
defendants alleged payment. The jury returned a verdict for plaintiff 
for $1,029.54, and, from the judgment entered, defendants appeal. 

Affirmed. 

A. A. Vosburg, of Seranton, for appellants. 

Harry C. Hubler, Counsel for closed Banks, of Scranton, John W. 
Lord, Jr., Special Deputy Atty. Gen., Orville Brown, Deputy Atty. Gen., 
and James H. Duff, Atty. Gen., for appellee. 


HIRT, J.—On the issue of payment, in an opened judgment, the jury 
found in favor of plaintiff. No trial errors appear and all of the 


credible evidence supports the verdict. The judgment will be affirmed. 
Apolonia Borys borrowed $5,500 and gave her demand note to 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1347. 
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Olyphant Bank in that amount, on which the judgment in question was 
entered. With her note she delivered a fire insurance policy, payable 
to the bank. Olyphant Bank was later merged with another, forming 
Mid-Valley Trust Company, which became the owner of the note. 
Apolonia Borys died. Sometime later the building on land bound by 
the judgment was damaged by fire. In settlement of the fire loss the 
trust company received $6,583.82. On March 19, 1931, the executor and 
all of defendant beneficiaries of the estate met at the bank and in 
writing requested the bank to ‘‘use all these funds with the exception 
of $500’’ needed by the estate, in addition to available money in the 
hands of the executor, to rehabilitate the property. Accordingly $1,200 
of the insurance money was used to pay another note of decedent held 
by the bank; $4,850 with accrued interest was paid on the note in 
question leaving a balance of $650 principal unpaid. The remainder 
of the insurance money, amounting to slightly more than $500, was paid 
to John J. Borys, executor of the estate, as requested by defendants. 


The $5,500 note on its face was made payable to Olyphant Bank and 
was assigned, at the time of the merger, to plaintiff trust company. 
As evidence of the unpaid balance of the obligation ‘‘in current form,’’ 
the trust company on December 10, 1931, took a new demand note for 
$650 with interest, signed ‘‘Apolonia Borys Estate, John J. Borys, 
Exer.’’ This note recites that the $5,500 note remains ‘‘as collateral 
security for payment of this or any other liability or liabilities [of 
Apolonia Borys] to said holder hereof, due or to become due.’’ In 
addition to the unpaid obligation of $650, Apolonia Borys then was 
contingently liable as endorser for two of her sons in a total of $1,721.18. 
At the trial, however, the trust company (then in possession of the 
Secretary of Banking for liquidation) disclaimed the right to look to 
the collateral for payment of the contingent liability and the single issue 
was whether the $5,500 note and judgment were satisfied by the payment 
out of the insurance money. The jury found $650 principal unpaid, 
which with interest amounted to $1,029.54. The verdict was for that 
amount. 


It is not contended that the executor exceeded his authority in giving 
the $650 note. Cf. Williamson’s Appeal, 94 Pa. 231. And in general 
the acceptance of a new obligation is not satisfaction of an existing note 
or judgment unless so intended. Greiner v. Brubaker, Adm’x, 151 Pa. 
Super. 515, 30 A. 2d 621. In fact the legal presumption is to the con- 
trary; that a new note is but security for, and not satisfaction of, the 
original obligation. Peoples Nat. Bk. v. Bartel et al., 128 Pa. Super. 
128, 193 A. 59; Aliquippa N. Bk, v. Harvey Ex’x, 340 Pa. 223, 16 A. 2d 
409. No novation results in the absence of specific proof to that effect. 
Philadelphia & R. Coal & I. Co. v. Willinger, 137 Md, 46, 111 A. 132, 
12 A. L. R. 1546. 
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Here, the executor gave the $650 note merely as recognition of exist- 
ing liability of the estate and his note specifically provided that the 
prior obligation and judgment should remain. The executor’s note 
therefore does not affect the right of the receiver of the trust company 
to look to the judgment for payment; plaintiff is not limited thereby to 
a claim on the executor’s note against an estate, which, so far as the 
record discloses, is without assets to pay it. 

Defendants rely on the testimony of two of them to the effect that 
the trust company through its cashier agreed to satisfy the $5,500 judg- 
ment out of the insurance money. Such agreement is negatived by the 
written request signed by defendants on March 19, 1931, and was denied 
by the cashier; the note subsequently given by the executor, as well as 
the continued possession of the original note by the trust company with 
the judgment unsatisfied, also rebut the existence of such agreement. 
The jury hardly, without caprice, could have found otherwise than for 
plaintiff. 

Judgment affirmed. 


Holder of Forged Notes Acquired After Maturity 
Precluded From Recovery 


Thompson v. Jones, Supreme Court of Louisiana, 17 So. Rep. (2d) 5 


Where a preponderance of evidence shows that maker’s signature 
on a principal note and the maker’s indorsement of a collateral 
mortgage note are forgeries, it is held that a holder who acquires 
said notes after maturity is barred from recovery against maker 
thereof. 


Action by Dr. Noel R. Thompson against A. D, Jones on promissory 
note and collateral mortgage note. From a judgment for defendant, 
plaintiff appeals. Affirmed. 

See, also, 200 La, 437, 8 So. 2d 286. 

W. T. Holloway, of Jonesboro, and George W. Smith, of Monroe, 
for appellant. 

Theus, Grisham, Davis & Leigh, of Monroe, and H. W. Ayres, of 
Jonesboro, for appellee. 


HIGGINS, J.—The plaintiff, claiming to be the bona fide holder and 
owner for value in due course, before maturity, of a certain promissory 
note in the sum of $2,000, purportedly executed by the defendant on 
December 17, 1929, payable twelve months after date and secured by a 
conventional mortgage on his homestead, instituted this suit against the 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 640. 
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defendant for the face value thereof, with 8 per cent interest per annum 
from December 17, 1930, until paid and 10 per cent additional attorney’s 
fees, and for recognition of the mortgage. The plaintiff further alleged 
that the mortgage note was given to secure a pre-existing indebtedness 
due by the defendant to H. E. Harvey, which debt was represented by 
defendant’s note dated January 6, 1930, for the sum of $1,980, due on 
May 16, 1930; that the mortgage note was pledged to secure the pay- 
ment of this note; and that the plaintiff acquired the principal note and 
the collateral mortgage note (both notes being annexed to and made a 
part of the petition) from H. E. Harvey. 

The defendant, in his answer, denied that he was indebted in any 
amount whatsoever and that the plaintiff was the owner of either of the 
notes. He admitted his signature to the $2,000 collateral mortgage note 
but denied that he had ever endorsed or negotiated it, averring that it 
had been stolen from him and that his signature to the principal note 
and this endorsement of the collateral mortgage note were forgeries. 

The suit was filed on December 16, 1935. The trial was begun on . 
March 27, 1940, and completed on January 17, 1941, resulting in a 
judgment rendered on June 27, 1941, in favor of the defendant, reject- 
ing the plaintiff’s demand, at his costs. The plaintiff’s motion for a 
new trial or rehearing on the grounds of newly discovered evidence was 
overruled on November 14, 1941. Formal judgment was signed on 
December 12, 1941, and the plaintiff appealed. _ 

The record shows that the defendant and H. E. Harvey, plaintiff’s 
brother-in-law, were partners in business for a number of years and 
later severed their relations. The plaintiff alleges and testified that he 
purchased the notes in question from his brother-in-law during the year 
1934 on an installment basis. He admits that he never made any demand 
upon the defendant for the payment of the note, except to file the present 
suit. The plaintiff alleged and Mr. Harvey stated that he (Harvey) 
accepted the note in question from the defendant as evidence of the 
defendant’s indebtedness to him that had existed for several years. 
Mr. Harvey states that the defendant signed the principal note but that 
Mr. O. E. Corbet, the deceased cashier of the Jonesboro Bank, endorsed 
the mortgage note for Mr. Jones in his presence and that it was pledged 
as collateral security for the principal note. The plaintiff sought to 
corroborate Mr. Harvey’s testimony by that of a woman who had been 
employed by Mr. Harvey and who had also done some work in the office 
for Harvey & Jones, the partnership. She states that she heard Mr. 
Jones admit owing Mr. Harvey money and that he spoke about a note 
which he handed to Harvey. The president of the Bank testified that 
Mr. Jones owed his institution certain money and secured it by a $3,000 
mortgage note, but upon learning that the $2,000 mortgage note was 
one of the two notes of the series secured by the same mortgage on the 
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defendant’s homestead, he requested him to deliver the $2,000 note 
to the bank but that the defendant had never done so. He admits 
that Mr. Jones liquidated, in full, the note due to the bank and that 
the paid note and the $3,000 collateral mortgage note were returned to 
him. 

The defendant testified that his signatures to the principal note and 
the endorsement of the mortgage note were forged but admitted that 
he signed the mortgage note. He states that he never at any time 
negotiated the $2,000 mortgage note and that it had been stolen from 
him. His testimony is corroborated by the plaintiff’s evidence that the 
building on the mortgaged land burned in November, 1932, and the 
fire insurance adjuster made the check payable to the defendant and 
the bank as creditor under the loss payable clause in the policy. Before 
the adjuster delivered the check in payment of the fire loss under the 
policy, the defendant testified that he required him to exhibit the $2,000 
mortgage note to show that it was not outstanding so that in making 
the payment the insurance company would not become involved in any 
claim by another creditor. The payment was made on January 6, 1933. 


The defendant’s testimony is corroborated by his two sons and three 
disinterested witnesses who were familiar with his signature. 

The two handwriting experts who testified for the plaintiff and the 
defendant, respectively, contradicted each other, one stating that the 
signature to the principal note and the endorsement of the mortgage 
note are in the defendant’s handwriting and the other stating that the 
signatures are obvious forgeries. 

The testimony of the witnesses and the experts is in conflict and 
hopelessly irreconcilable. The principal note is dated December 17, 1930, 
yet Mr. Harvey, in his testimony, stated that the collateral mortgage 
note of $2,000 was obtained by him in 1933 or 1934, whereas the principal 
note itself shows that the mortgage note at the time of the execution 
of the principal note was attached as collateral. While the plaintiff 
alleged that he was the bona fide owner of the note before maturity, it 
appears that the principal note was due on May 16, 1930, and the 
mortgage note on December 17, 1930, and both notes were acquired by 
the plaintiff in 1934 or long after their maturity. It is also to be noted 
that the plaintiff did not make any demand upon the defendant for the 
payment of the note until the present suit was instituted. It is also most 
unusual, to say the least, that defendant, although he was supposed to 
sign the principal note, would then direct Mr. Corbett to endorse the 
mortgage note in pencil rather than sign it himself, he being an experi- 
enced business man. 

From a careful reading of the record and considering the magnified 
or enlarged alleged signatures and comparing them with the genuine 
signatures of the defendant, it is our opinion that the trial judge 
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correctly found that the preponderance of the evidence showed that the 
signatures to the two notes were forgeries. 

The plaintiff’s plea of estoppel is based upon the theory that the 
defendant is said to have stated that he owed Mr. Harvey money and 
even if he did not authorize Mr. Corbett to sign his name on the back 
of the mortgage note, the defendant was present when he did so and, 
therefore, he is estopped to repudiate the endorsement on the mortgage 
note. (The deceased Mr. Corbett, of course, was unavailable as a 
witness.) The same observation with reference to the main issue of 
forgery is equally applicable here—that the evidence is conflicting but 
preponderates in favor of the defendant that he did not make any 
statement that he owed Mr. Harvey any money or was present when 
Mr. Corbett is said to have signed the defendant’s signature to the back 
of the mortgage note. 

The motion for a new trial or rehearing on the grounds of newly 
discovered evidence is opposed by the defendant on two grounds: (1) 
That the motion fails to set out facts supporting the pleader’s legal 
conclusion that by the exercise of due diligence he could not have 
obtained the newly discovered evidence at the time of the trial; and 
(2) that the alleged newly discovered evidence relates to facts which 
were not pleaded. 

Mr. Harvey, brother-in-law of the plaintiff, testified in the trial. 
The affidavit attached to the motion for a new trial was signed by two 
parties who formerly worked for Mr. Harvey and, therefore, Mr. Harvey 
knew or should have known those two alleged witnesses were familiar 
with the purported transaction. As he was assisting his brother-in-law 
in presenting the case over a long period of time, it certainly cannot be 
said that this alleged newly discovered evidence could not have been 
obtained by the exercise of due diligence. The district judge properly 
exercised his discretion in refusing to grant the plaintiff a rehearing 
or a new trial. 

For the reasons assigned, the judgment is affirmed, the appellant 
to pay all costs of court. 


New York Branch of Foreign Bank Not Subject to 
Supplementary Proceedings Examination 


Walsh v. Bustos, City Court of New York, 46 New York Supp. (2d) 240 


A judgment ereditor cannot have a bank organized under the 
laws of Mexico examined in a supp ementary vroceeding relative to 
deposits of a judgment debtor in one of its Mexican branch banks. 


NOTE—For similar decisions see B. 72 a Digest. (Fifth Edition) 8§ 1 113- 137. 





THE BANKING LAW JOURNAL 725 


The fact that it has an agency or ‘branch in New York is immaterial. 
The Mexican branch is deemed to be an entity separate and distinct 
from its New York agency. 


Action by Louise E. Walsh and Ida E, Winter against Maria Bustos, 
wherein a judgment was entered in favor of the plaintiffs, A third party 
order pursuant to section 779, subd. 1, of the Civil Practice Act was 
served upon Banco Nacional de Mexico, a foreign banking corporation, 
to appear for examination respecting the judgment debtor’s bank 
account. On judgment creditors’ motion to punish third party for 
contempt of court for failure to appear for examination. 

Motion denied. 


Morton 8. Heller, of New York City, for judgment creditors. 
Hardin, Hess & Eder, of New York City (Walter M. Hinkle, of New 
York City, of counsel), for judgment debtor and third party. 


PARELLA, J.—A third party order pursuant to Section 779, subd. 
1, Civil Practice Act, has been served upon respondent, Banco Nacional 
de Mexico, a foreign banking corporation, organized under the laws of 
Mexico and having many branch banks in that republic. _ It is also 
licensed to do business in the State of New York and has an office or 
branch bank within the City of New York. In response to the order 
calling upon it to appear for examination respecting the judgment 
debtor’s bank account, the third party submitted an affidavit which the 
judgment ereditor refused to accept, insisting that the third party 
attend for examination. The latter failed to do so, and the judgment 
creditor makes this motion to punish it for contempt of court. 

It is conceded that the judgment debtor has no funds on deposit with 
the third party in this jurisdiction. The judgment creditor claims, 
however, that the debtor does have an account in one of respondent’s 
Mexican branch banks. The third party contends that it cannot be 
examined in this court in relation to the account of the judgment. debtor 
(who is also a non-resident) with its Mexican branch. 

I am of the opinion that the jurisdiction of this court does not extend 
to the deposits of the judgment debtor in the Mexican branch of this 
foreign bank; that the bank has an agency or branch in New York is 
immaterial. In so far as this application is concerned respondent’s 
Mexican branch must be deemed an entity separate and distinct from 
its New York agency. The bank is not, in this jurisdiction, indebted 
to the judgment debtor, and its New York agency cannot therefore be 
examined in supplementary proceedings. There was no valid basis for 
the granting of the third party order and it cannot be sustained, nor 
ean any proceeding to punish for contempt be based thereon. Cf. Blue- 
bird Undergarment Corporation v. Gomez, 139 Mise. 742, 249 N. Y. S. 
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319; see also Clinton Trust Co. v. Compania Azucarera Central Mabay 
S. A., 172 Mise. 148, 14 N. Y. S. 2d 743; In re Harris, D. C., 27 F. Supp. 
480 

The motion is denied. 


Creditor of Foreign Bank Precluded from Recovery 
from New York Agency 


Singer v. Yokohama Specie Bank, Ltd., Supreme Court, 47 N. Y. 
Supp. (2d) 881 


Where a New York agency of a Japanese bank receives instruc- 
tions to pay Japanese bank’s creditor, and the New York agency 
admits that funds are being held for the creditor, and it promises 
to pay the same, or it gives permission to draw against said funds, 
it is held that such acts on the part of the New York agency are 
not sufficient to render said agency liable to creditor, in the absence 
of an agreement to substitute said agency as obligor or a promise 
based on consideration moving to agency from creditor. The credi- 
tor’s claim not arising out of a transaction with said agency cannot 
be recognized by the Superintendent of Banks who has taken over 
the agency under the supervision of the alien property custodian. 


Action by Eugene T. Singer against the Yokohama Specie Bank, 
Limited, and another. On defendants’ motion for summary judgment. 

Motion granted. 

Cravath, deGersdorff, Swaine & Wood, of New York City (William 
Dwight Whitney, Albert R. Connelly, George M. Billings, and Llewellyn 
D. Simpson, all of New York City, of counsel), for plaintiff. 

Edward Feldman, of New York City (Isadore H. Cohen and Sidney 
G. Kingsley, both of New York City, of counsel), for defendants. 


STEUER, J.—Defendant, moving for summary judgment, is the 
Superintendent of Banks and, acting under the supervision of the Alien 
Property Custodian, is liquidating the New York agency of the Yoko- 
hama Specie Bank. Plaintiff is the assignee of Standard Vacuum Oil Co., 
but hereinafter the assignor will be referred to as the plaintiff. The 
suit follows a rejection of a claim made by plaintiff in the liquidation. 

In order to avoid issues on this motion, defendant has conceded 
certain facts for the purpose of the motion and these facts will be 
treated as if established. Plaintiff was a creditor of the Yokohama 
Specie Bank in Japan and that bank, in accordance with plaintiff’s 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 113-137. 
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instructions, wired its New York agency to pay to plaintiff $557,561.25. 
Upon receipt of this instruction the agency telephoned plaintiff that it 
had received the instruction and was ready to pay the sum out of funds 
on deposit with the Guaranty Trust Company and would do so as soon 
as a Treasury license was presented. The agency also sent a letter read- 
ing as follows: 


‘*Referring to our telephone conversation of today, we wish to advise 
you that we have received telegraphic instructions from our Yokahama 
office to pay you the sum of $557,561.25. 

‘“We understand that you are filing an application with the Treasury 
Department of the U. S. A. for a license in order to permit us to make 
this payment to you. 

‘‘ Awaiting your reply regarding this matter we remain—’’ 


Plaintiff did not reply to this letter but made application for the 
Treasury license. The application for a license was refused and steps 
were taken for a new application. While these were pending the agency 
was taken over by defendant. 

The element of the Treasury license and its effect upon plaintiff’s 
rights are not discussed but it is unnecessary in view of the conclusions 
reached. 

The claims that the defendant is authorized to entertain are specified 
by statute. They are such as arise out of transactions of the claimants 
had by them with the New York agency (as distinct from the foreign 
bank) or whose names appear as creditors on the books of such agency. 
See Banking Law, § 606, subd. 4. While other claims are not barred, 
they are not provable in the liquidation proceedings. It is established 
that plaintiff did not appear on the books of the agency, so the question 
presented is whether its claim arises out of a transaction with the New 
York agency. For the purposes of decision, it is rightfully urged by 
both sides that the agency should be considered as a separate entity 
or, more specifically, as if the home office were a remitting bank and 
the agency a receiving bank. If the facts here would give rise to 
liability on the part of a receiving bank, there would necessarily be 
a transaction within the meaning of the statute, otherwise not. 

It is undisputed that the receipt of instructions from a correspondent 
bank does not place the receiving bank under any obligation to the 
payee named in those instructions. Liability is by the sending bank 
to its creditor until payment is made. Cutler v. American Exchange 
National Bank, 113 N. Y. 593, 21 N. E. 710, 4 L. R. A. 328. The re- 
ceiving bank becomes liable to the payee upon its making an enforcible 
promise to pay the sum. As to what constitutes such a promise, it 
appears that no admission that funds are being held for the payee, 
or a promise to pay the same, or permission to draw against them is 
sufficient. Chicago Roller Skate Co. v. New York Produce Exchange 





728 THE BANKING LAW JOURNAL 


Bank, 146 App. Div. 818, 131 N. Y. S. 430; Carpenter v. Sparta 
Savings Bank, Sup., 182 N. Y. S. 172; Brind v. Hampshire, 1 M. & W. 
365; Morgan v. Lariviere, L. R. 7 H L. 423. In fact, no case has been 
submitted in which the language used was held to constitute a binding 
promise. The conclusion is that the prerequisite of liability is an agree- 
ment to substitute the receiving bank for the remitting bank as obligor, 
or some promise based on a consideration moving to the receiving bank 
from the payee. It would follow that no binding promise by the agency 
has been shown, hence no transaction with it, and the plaintiff cannot 
recover. 
Motion granted. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Time of Vesting—Remainder Construction of Word “Then” 


Barker v. Monks, Supreme Judicial Court of Massachusetts, 1944 Adv. Sh. 287 


‘ 


Decedent testate by his will provided in part as follows: ‘‘—until 
the decease of all my children, I then order and direct that my trustee 
‘or trustees for the time being shall make over and convey all my estate 
equally to my children.’’ Petitioners, trustees under the will of dece- 
dent, brought a petition for instructions regarding the distribution of 
the trust estate. The judge of the probate court decreed that the 
principal of the trust estate, with accumulations and unpaid income 
therefrom, be divided and distributed in equal shares among the eight 
grandchildren of the decedent testate who were living on December 9, 
1939, the date of death of the last survivor of his children, or paid over 
to their legal representatives. The issue before the court was whether 
the corpus of the trust estate was to be divided and distributed équally 
into eight, sixteen or twelve parts. The respondents who contended that 
distribution should be made in twelve shares based their contentions 
upon the fact that twelve grandchildren survived their parents, although 
only eight were alive at the death of the last life beneficiary. 

It was held that the law favors the earliest vesting of estates, and 
that it will construe them as vested at the time of the death of the 
testator unless a contrary intention on the part of the testator is made 
to appear ; this being especially so where the remaindermen are children 
or descendants of the testator as in the instant case. Certain of the 
respondents stressed the word ‘‘then’’ as used in decedent’s will, con- 
tending that the use of the word ‘‘then’’ manifested an intention on the 
part of the decedent testate to postpone vesting until the time for dis- 
tribution. The court further held as to this contention of the respond- 
ents that the word ‘‘then’’ as used in the decedent’s will was held to 
be used as fixing the time when the estate bequeathed or devised was 
to be distributed and was not used by way of description of the persons 
who were to take. The remainders were to be construed as vesting in 
the grandchildren of the decedent testate at birth, subject to admission 
to the class thereafter of born grandchildren. This construction was in 
accord with the intent of the testator. The corpus of the trust estate 
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together with income accumulated thereon since the death of the last 
survivor of the decedent testate’s children was to be divided into sixteen 
equal distributive shares, one share to be paid to each of the eight 
surviving grandchildren of the decedent, and one share to the legal 
representative of each of the grandchildren who predeceased the last 
surviving child of the decedent. 


Legislation Restricting Rights of Aliens to Inherit Property 
Unconstitutional 


Crowley v. Allen, U. S. District Court, N. D. California, S. D., 52 Fed. 
Supp. 850 


Alvina Wagner, a resident of California, died June 6, 1942. By 
her last will and testament, dated December 23, 1941, and admitted to 
probate in the Superior Court of the State of California June 26, 1942, 
she bequeathed all her property (several parcels of real property in 
San Francisco, California, and some personal property of minor value) 
to two brothers, one sister and one niece, all nationals and residents of 
Germariy. Six nieces and nephews, residents of California, petitioned 
the Superior Court as heirs of decedent for distribution of the estate 
to them, claiming that the German legatees were ineligible as beneficiaries 
under Section 259, 259.1 and 259.2 of the California Probate Code 
(effective July 1, 1941) which in substance provides that the right of 
aliens abroad to take real or personal property in the United States 
by will or descent, is conditioned upon the existence of a reciprocal right 
of Americans abroad and that such reciprocal right being absent, 
American heirs take. 

The California statute was held invalid and unconstitutional because 
the State of California attempted, by the probate statute in question, 
to enter the field of foreign relations, a domain reserved exclusively to 
the federal government, free from local interference. When the federal 
government by treaty or statute has established regulations touching 
the rights, privileges, obligations or burdens of aliens as such, the treaty 
or statute is the supreme law of the land, and must be left entirely free 
from local interference. 


Mandatory Direction to Trustees to Treat All Dividends as Income 
Notwithstanding Reduction of Capital 


In re Lloyd’s Estate, Court of Appeals of New York, 54 N. E. Rep. (2d) 825 


A will created certain trusts for testator’s widow, daughter, and 
grandson. After ordering the setting up of the trusts, the will made 
further directions as follows: ‘‘I hereby authorize my Executors and 
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Trustees in their discretion to retain any investment which I may 
leave at the time of my death as a continuing investment, whether such 
investment be considered under the Laws of the State of New York 
a legal trust investment or not, and I further direct my Executors and 
Trustees to treat all dividends and all rights to subscribe for additional 
stock as entirely income, regardless of the fact that such dividends and 
rights may possibly encroach upon the principal of the trusts herein 
created, and I further direct that the shares of my estate, hereinbefore 
given to my Trustees, shall embrace income from the same date, viz., 
from the date of my death.’’ When testator wrote his will in 1918 
and when he died in 1920 a large part (valued at several hundred 
thousand dollars) of his estate consisted of the preferred and common 
stocks of a corporation of which he had been president for many years. 

It was held that the testator intended to issue a mandatory direction 
by the provision of the will that all dividends received by his trustees 
on the stock of that corporation be distributed by the trustees to the 
income beneficiaries, notwithstanding surplus out of which dividends 
were declared was created by reduction of capital. The freezing of 
trust principal, so as to keep its original or ‘‘intact’’ value undiminished, 
is a matter of choice for the trustor. His expressed choice settles the 
question. This testator did not leave it to the courts to ‘‘look into the 
facts, circumstances, and nature of the transaction and determine the 
nature of the dividend and the rights of the contending parties accord- 
ing to justice and equity.’’ 


Transfer in Trust Not Made in Contemplation of Death 


New England Trust Co. v. Commissioner of Corporations and Taxation, 
Supreme Judicial Court of Massachusetts, 53 N. E. Rep. (2d) 1001 

Petition was brought under G. L. (Ter. Ed) ec. 65, s. 30, by the 
trustee named in a trust indenture between James B, Hill and the 
petitioner, executed on May 22, 1935, whereby Hill transferred certain 
securities to the petitioner in trust to pay the income to Hill’s wife 
during her life and from and after her decease to pay to Hill’s son 
the income and such portions of the principal ‘‘as the Trustees may 
deem necessary in order to secure his comfort, maintenance and sup- 
port.’’ Upon the decease of the survivor of the wife and son, the prin- 
cipal is to be distributed among the then living issue of the son, and in 
default of such issue, in equal shares among such of fourteen nieces and 
nephews of Hill and of his wife as shall then be living. Hill died 
May 21, 1937, just one day less than two years after the execution of 
the indenture. The object of the petition is to determine whether any 
succession tax is due with respect to the indentured property under 
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G. L. (Ter. Ed.) ¢. 65, sees. 1 and 3, as those sections read at the time 
of the transfer, 

It was held that the evidence authorized finding that transfer in 
trust for benefit of wife and son executed within two years of death 
of settlor, who at the time of execution of trust indenture was almost 
88 years of age but of good health, was executed from settlor’s pre- 
dominating motive to secure advantages of trust during his lifetime 
rather than to make partial disposition of property ‘‘in contemplation 
of death,’’ and that trust property was not subject to successive tax 
as made in contemplation of death, predominating motive of settlor 
prevails. The dominant purpose in taxing transfers in contemplation 
of death is to reach substitutes for testamentary disposition. The refer- 
ence is not to the general expectation of death which all entertain. 
There must be a particular concern, giving rise to a definite motive 
which must be of the sort which leads to testamentary disposition. 


i a | 


Provisions of Will Void as Against Public Policy 


Winterland v. Winterland, Appellate Court of Illinois, 54 N. E. Rep. (2) 409 


John Winterland died testate March 25, 1928. His will dated 
June 22, 1926, had a codicil added to it on July 18, 1927. At the time 
of his death he left surviving him a widow and eleven children. Under 
the terms of the original will he devised his life estate to his widow and 
provided that upon her death or remarriage his executor should sell 
the real estate and divide the proceeds equally between his then surviving 
children. The codicil provided that the share which was to go to George 
Winterland, a son, is devised and bequeathed to another son Henry 
Winterland, in trust, the income to be paid to George so long as he 
might live, or until his present wife should have died or has been 
separated from him by absolute divorce. 

The widow of the testator died on December 3, 1935, and the follow- 
ing April the executor sold the real estate which netted $62,100. He 
made distribution equally between the children, except as to George’s 
share, which was not paid to him but held by the executor, as trustee, 
under the terms of the codicil. George’s one-eleventh share amounted 
to $5,523.54. George Winterland was married to Meta Winterland on 
February 26, 1920, and from that date until the date of George’s death, 
which occurred on June 7, 1940, he lived with his wife on a farm near 
Colfax, McLean County, Illinois. To this marriage one son Elmer: 
Winterland was born, who arrived at his majority on December 16, 1941.. 
Meta Winterland and her son Elmer Winterland filed a complaint in the: 
Circuit Court of McLean County claiming the share of George Winter- 
land as a surviving widow and child and alleged that the provisions 
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contained in said codicil were void on the ground of being contrary to 
public policy and public morals of the State of Illinois, because the 
terms of said codicil tended to induce a separation between George 
Winterland and his wife Meta Winterland. Said complaint prayed 
that the court require a trustee to pay one-third part of said sum to 
Meta Winterland as widow and two-thirds to Elmer Winterland as heir. 

It was held that the provision of the codicil under which testator’s 
son could have obtained a full one-eleventh share of testator’s estate by 
obtaining absolute divorce from his wife was void as against public 
policy so that on the death of his son his widow was entitled to one-third 
and his son was entitled to two-thirds of the share which had been placed 
in trust for testator’s son under such restriction. 


Construction of Clause in Will—Bequest to Executor—Not Trust 


Townsend v. Gordon, Supreme Court of Michigan, 14 N. W. Rep. (2d) 57 


Decedent testate by his will provided in part as follows: ‘‘The 
residue of my estate I leave to my executor, who shall dispose of same 
as he shall best determine.’’ Upon suit for construction of decedent’s 
will the interpretation of this clause was the main issue. Was the 
executor, in his individual capacity entitled to the residue of estate or 
was he merely an executor or trustee under a provision so indefinite in 
its terms that intestacy resulted. 

It was held that the wording of the will was plain and unambiguous 
and that no extensive evidence was required to determine its meaning. 
There was no trust created; the executor took property for his own 
benefit. No trust was created inasmuch as the decedent’s will manifested 
no intention to impose enforceable duties upon the executor and such 
intention not to impose enforceable duties could be expressed by the use 
of precatory rather than mandatory words. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Death Benefit Received by Annuitant’s Wife Subject to Succession 
Tax 


Gregg v. Commissioner of Corporations and Taxation, Supreme Judicial. 
Court of Massachusetts, 54 N, E. Rep. (2d) 169 i 

The Equitable Life Assurance Society of the United States, in 
consideration of $2,400 which was to be paid annually by Donald Gregg 
until the due date of the first annuity payment or until his death prior 
thereto, agreed to pay him a fixed annuity for life when he reached 
sixty-five years of age or, in case he died before he reached that age, to 
pay a death benefit to his wife who had been named as beneficiary in 
the contract. Gregg had an option, which could be exercised before 
the annuity payments became payable, of securing either a life annuity 
or a refund annuity at any age, consisting of monthly payments in the 
amounts scheduled in the contract. He did not exercise this option. 
He reserved the right to change the beneficiary but he did not make 
any change. He died in the eighth contract year after having paid the 
society $19,200 in premiums. The cash surrender value of the contract 
was $19,632. The value of the death benefit was $18,680. The amount 
of the death benefit depended upon the amount paid in by Gregg, the 
annuitant. The question presented is whether the receipt by the bene- 
ficiary under this retirement annuity contract of the death benefit, 
accumulated dividends and interest is subject to the succession tax 
provided by G. L, (Ter. Ed.) ¢. 65, sec. 1. This statute, in so far as 
material, provides that ‘‘All property within the jurisdiction of the 
Commonwealth, corporeal or incorporeal, and any interest therein, 
belonging to inhabitants of the Commonwealth, which shall pass by 
deed, grant or gift, made or intended to take effect in possession or 
enjoyment after death shall be subject to a tax.’’ 

It was held that the death benefit, accumulated dividends and interest 
received by annuitant’s wife in an amount which depended upon the: 
amount paid in under retirement annuity contract were subject to 
succession tax, where annuitant reserved right to change beneficiary: 
and had option, which could be exercised before annuity payments 
became payable, of securing either life annuity or a refund annuity at 
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any age. While it may be that the annuitant pays a higher premium 
to secure a provision for the payment of a death benefit and this pro- 
vision, considered by itself, somewhat resembles life insurance, yet the 
annuity contract was not divisible, and the fact that the contract con- 
tained such a provision, or any other similar provision calling for 
refunded annuities in the event of the death of the annuitant before he 
has enjoyed the full benefit of his investment, does not convert the 
annuity contract into a life insurance policy or exempt those who 
receive the death benefit or further annuities subsequent to the death 
of the annuitant from a succession tax, either under statutes that 
expressly exempt the records of life insurance policies up to a certain 
amount or in jurisdictions where, in the absence of any mention of 
insurance in the taxing statute, the proceeds of life insurance are not 
taxes. 


Gift Tax on Transfer of Remainder Interest 


Commissioner of Internal Revenue v. Frederick W. Proctor, U. S. Circuit 
Court of Appeals, Fourth Circuit, No. 5215 


Taxpayer held interests in four separate trusts which had been 
created by his father. On January 13, 1939, he was indebted to his 
mother in the sum of $686,300, evidenced by seven promissory notes 
payable on demand, which had been secured by the assignment of his 
interest in all four of the trusts, and which expressly provided that 
his interest in the trust property might be sold and the proceeds thereof 
applied in payment of the notes if he should fail to pay them on demand. 
On that date, he entered into an agreement with his mother, by which 
it was provided that further interest on the notes was waived, that his 
interest in two of the trusts was released from the lien of the assignment 
and that the holders of the notes should have recourse, by virtue of 
the lien of the assignment or by execution on any judgment obtained on 
the notes, only against the two remaining trusts, in which he held 
remainder interests in property subject to the life estate of his mother. 

At the same time, he executed a trust indenture assigning to trustees 
his interest in these two remaining trusts, providing that upon the 
death of his mother the trustees should pay therefrom the amount due 
on the notes, if any of them should then remain unpaid, should pay to 
him during his lifetime the income from what should remain of the 
corpora of the trusts and should deliver to his children, or their repre- 
sentatives, at his death the corpora remaining in their hands at that 
time. It is this gift to the children of that taxpayer which is said to be 
subject to the gift tax. 

As to the value of the remainder which passed to the children of 
the taxpayer, it was held that the value of the gift should be determined 
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with reference to the date of the taxpayer’s death and a gift tax 
assessed accordingly. The Court sustained the Tax Court by holding 
for gift tax purposes that the value of gift of pledged property is the 
value of the property over the debt. Taxpayer contended that there 
should be no gift tax because of a provision in the trust agreement 
that the gift would fail and remain the property of the grantor, in the 
event that it was later determined by a Federal Court of last resort 
that the transfer was subject to a gift tax. The Court dismissed this 
with the comment that it was clearly a condition subsequent and void 
because contrary to public policy. 


Restriction Against Sale of Closely-Held Stock Not Binding in 
Assessment of Gift Tax on Actual Value 


Krauss v. United States, U. S. Circuit Court of Appeals, Fifth Circuit, 
No. 10852 

A claim was made for overpayment of gift taxes in respect of gifts 

in 1936 and 1937 of shares of Class A stock in the Krauss Company, 

Ltd. Refunds were denied and the contention was set forth that the 

value for gift tax purposes of the shares donated was their value in the 

hands of the donors; that that value was fixed by the charter at 60 per 


cent of the book value. It was held that the charter restrictions against 
the sale of the closely-held stock were not binding on the Government 
in the exercise of its right to collect gift tax on actual value, as of date 
of gift, of stock which was the subject of gift. 


Deduction from Gross Estate Allowed for Amounts Due As_ 
Endorser and Co-Maker of Son’s Notes 


Commissioner of Internal Revenue v. Wragg, Admr., U.'S. Circuit Court of 
Appeals, First Circuit, No. 3940 


In 1910, the decedent and his son organized a corporation of which 
he was stockholder, director and president until 1932, at which time his 
health failed and his son was placed in charge. Money was borrowed 
for corporate purposes on notes signed by son and endorsed by decedent, 
and also signed by decedent as co-maker with son. Decedent also 
furnished the collateral for the notes. The amounts due on the notes 
were claimed as deductions against the gross estate in the estate tax 
return of the decedent. It was held that the amounts of the notes were 
deductible from the gross estate. Although the son was primarily liable 
on the notes the deduction as claimed was allowable in full since the right 
of the estate against the son was valueless. 
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Transfers Held in Contemplation of Death 


City Bank Farmers Trust Co. v. McGowan, U. S. Circuit Court of Appeals, 
Second Circuit, No. 228 

Decedent was declared incompetent by the Supreme Court of New 
York, where she lived, in August 1926; and the plaintiff was appointed 
a committee of her property. She was then a widew, over seventy years 
old and incurably insane. She had an annual income of about $350,000 
of which amount only $50,000 was needed for her support. On October 
8, 1926, her daughter petitioned the New York court to direct the 
plaintiff, as committee, to pay her and the children of a deceased daughter 
certain allowances annually out of the incompetent’s surplus income. 
These payments from 1926 to incompetent’s death on December 27, 
1935, aggregated $1,377,866.67. 

It was held that all the payments were part of the incompetent’s 
estate except $6,000 of the annual payments to the daughter, $6,000 of 
those to the grandchildren, and $500 of those to one of the sisters. The 
reason for making these exceptions were that the gifts pro tanto were 
motivated by the same motive which would have led the incompetent to 
make payments in these amounts to these respective parties. Between 
the year 1914 and August 1926, when the decedent was adjudgd incom- 
petent, she had given $6,000 annually to her two daughters, and $500 
annually to the sister in question. 


Exercise of Power of Appointment Held Not Taxable 


E. R. Vaughan, Exec. v. Clouson, U. S. District Court, Dist. of Maine, S. Div, 
Civil No. 133 ; 


The father of Henry G. Vaughan died in 1912, leaving certain prop- 
erty in trust with discretion in the trustees to accumulate the income or 
pay it to the son during his lifetime, with a power of appointment in 
the following lanaguage: ‘‘The principal and income thereof shall be 
disposed of as my son Henry may by will appoint. But no portion 
whatsoever of the income or principal of said trust shall ever go or be 
paid directly or indirectly to the present wife of said Henry or any of 
her family or assigns whether by voluntary or involuntary assignment, 
transfers or appointment or whether by any judgment or decree of ~ 
any court in any way whatever and any appointment or assignment to 
said persons shall be void and of no effect.’’ The wife above referred 
to obtained a divorce from Henry G. Vaughan on May 11, 1911, and 
died July 18, 1911. Mr. Vaughan subsequently married again and died 
November 21, 1938, leaving a will in which he appointed the property 
referred to to his second wife. 
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Under the statute as it existed at the date of death only the exercise 
of general powers was subject to tax. It was held that the property 
should not be included in the decedent’s gross estate as the father had 
eliminated certain persons as possible objects of his bounty. The power 
was not a general power within the meaning of the statute. 


Taxability of Estate Income During Process of Administration 


Masterson v. Commissioner of Internal Revenue, U. S. Circuit Court of 
Appeals, Fifth Circuit, 141 Fed. Rep. (2d) 391 

In 1935, the tax year in question, petitioner, as independent executrix 
of the estate of R. B. Masterson, deceased, was the active administrator 
of its property.. In that year she filed an individual return in which she 
included as her income all of the amounts physically received by her 
personally from the estate and all of the amounts the estate actually 
expended in her personal behalf during that year. As executrix, she 
also filed a return, in which she reported as the income of the R. B. 
Masterson Estate, the balance of the income from the estate property 
not physically and personally received by her or actually expended in 
her behalf. The commissioner, determining that the income returned 
by and for the estate was her personal income and should have been 
returned by and for her personally, determined a deficiency accordingly. 

It was held that the assessment of deficiency on theory that taxpayer 
was ultimate owner of income received from the estate and that all of 
the income should be taxed to her was improper. The taxpayer, as 
independent executrix of her deceased husband’s estate, was not taxable 
on estate income not distributed to her or applied to her benefit. The 
estate was in process of administration and consequently the income 
reported by the estate belonged to it and not to the taxpayer. 


Transfer Subject to Remote Reverter Held Taxable 


Fidelity-Phila. Trust Co. v. Rothensies, U. S. Circuit Court of Appeals, 
Third Circuit, No. 8291 

In 1928, decedent irrevocably transferred certain property to a trust 
which she created. The indenture provided that the income from the 
trust was to be paid to the settlor during her lifetime and upon her 
death to her daughters, in equal shares during their respective lives. 
At the death of each daughter, the corpus or principal supporting that 
daughter’s share of income was to be paid to her descendants per stirpes. 
In the event that either daughter died without leaving descendants 
surviving her, the corpus or principal supporting that daughter’s share 
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of ineéeme was to be added to the share ot the other daughter if she was 
then living, or should go per stirpes to the surviving descendants of the 
other daughter if she was then dead. In the event of death of both 
daughters without leaving surviving descendants, the corpus was to be 
paid to such persons as the settlor should appoint by will. In default 
of such appointment, the trustee was to pay the corpus to certain 
charities named in the indenture. 

It was held that the transfer was not in contemplation of death, but 
that the reservation of reversionary interest made the full value of the 
corpus subject to tax as a transfer effective at or after death. The 
indenture placed the remainders in the grantor’s grandchildren who 
were not in being at the time the indenture was executed and the 
grantor could have recovered the right to dispose of the corpus on the 
happening of the specified contingencies. 


Charitable Remainder Subject to Possible Invasion Held Deductible 


Commissioner v. Estate of Georgia Robertson, U. S. Circuit Court of Appeals, 
Fourth Circuit, 141 Fed. Rep. (2d) 855 


Georgia Robertson, the decedent, died on January 10, 1939. She left 


an estate in excess of $200,000. By her will she devised and bequeathed 
the residue of her estate to Robert C. Tumbull in trust to pay the net. 
income therefrom to her sister Mrs. Elbertine R. Hamilton for life, and 
after her death to pay certain sums of money to charitable organiza- 
tions. The trustee was directed ‘‘to receive and collect the revenues 
and income therefrom and to pay over to my sister the net income 
therefrom, for and during the term of her natural life. My said trustee 
is hereby authorized and empowered to pay to my said sister, absolutely 
and in fee simple, any portion of the principal sum mentioned in this 
bequest, if in the judgment of the said trustee, the best interests of 
my sister should so require.’’ The amounts of the bequests and the 
names of the legatees, which are admittedly religious, educational or 
charitable organizations were specified, and the only controversy is 
whether the amounts the legatees will ultimately receive are rendered so 
uncertain by the discretion lodged in the trustee to pay any portion of 
the principal sum of the trust to Mrs. Hamilton in her lifetime, that 
the legacies may not be deducted in computing the net estate to be taxed. 
At date of decedent’s death the sister was over 76 years of age and 
had an income of $4,200 annually from a previous inheritance, which 
together with this bequest was more than sufficient for her needs, as 
she lived a simple life. It was held that the value of the remainder 
was a proper deduction on the ground that the possibility of invasion 
of the gift to the charities was so remote that it could be disregarded. 
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Date of Death Value Not Limited by Price in Option Agreement 
Ineffective Before Death 


Matthews v. Commissioner, 3 Tax Court No. 66 


Decedent and a business associate, who were both officers and stock- 
holders of a corporation, entered into a reciprocal agreement under 
which the survivor was to have the option to purchase for a limited 
time after the death of the other and for a stipulated price all of the 
shares of the corporation which the other should own at the time of his 
death. The option was for a stipulated price of $90. Market value was 
$120 on date of death. Both parties were free to dispose of any or all 
of such shares during their lifetime. Decedent referred to agreement 
in will and instructed executors to act accordingly. 

The Tax Court held that the shares of stock which decedent owned 
at the time of his death should be included in his gross estate at their 
fair market value ($120) at the time of decedent’s death and that such 
fair market is not limited to the option price. 


Irrevocable Trust Held Not Taxable Despite Possibility of Reverter 


Commissioner v. Estate of Flora W. Lasker, U. S. Circuit Court of Appeals, 
Seventh Circuit, 141 Fed. Rep. (2d) 889 

In December, 1931, decedent created three trusts, for benefit of each 
of his three children and transferred certain securities to the trustees. 
The original trust instruments contained a provision permitting amend- 
ment or revocation by the grantor in conjunction with the beneficiary of 
the particular trust, and by two trustees other than the grantor. Prior 
to her death, decedent relinquished every right of revocation and 
termination. At date of death none of the trusts could be modified or 
amended in any manner by anyone, but there was a remote possibility 
of reverter. By the express provisions of the trusts as they stood at 
the date of her death, the grantor retained no economic: or beneficial 
interest of any kind and no such interest could or would pass at death 
from her possession, enjoyment or control. Decedent at the time of: death 
was 56 years of age, and at the time of the creation of the trusts, as 
well as at the time of death, there were living, in addition to the 
decedent’s husband and their three children, approximately thirty 
persons, all of whom were younger than the decedent, who would take 
the trust property in case of the death of all of the primary beneficiaries 
(decedent’s children) without issue. 

The contested issue is whether or not the transfers in trust made by 
decedent are to be included as part of her estate for federal estate tax 
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purposes as transfers ‘‘intended to take effect in possession or enjoyment 
at or after death.’’ 

The Court held the transfers were not part of the gross estate under 
the authority of Reinecke v. Northern Trust Co., (1929) 278 U. S. 339, 
49 S. St. 123, 73 L. Ed. 410, 7 AFTR 8841, and that this decision had 
not been overruled by the Supreme Court in Helvering v. Hallock, 
(1940) 309 U. S, 106. 


Trust Corpus Not Includable in Gross Estate 


Estate of F. W. M. Cutcheon v. Commissioner, 3 Tax Court, No. 82 


Decedent created a trust in 1919 with power to distribute corpus 
to life beneficiaries lodged in three trustees of whom decedent was one 
by virtue of reappointment by remaining trustee. The Tax Court 
excluded the trust property from the gross estate under White v. Poor, 
296 U. S. 98 (decision still applicable with regard to trusts created 
prior to 1936). The mere fact that the grantor was also a trustee did 
not require inclusion of the trust property in the gross estate where 
no other factors compelled such inclusion. The Tax Court also held 
that the trust property was not includable under the non-retroactive 
provisions of Revenue Act of 1936, section 805. 


Release of Reserved Power Over Trusts Held Not in Contemplation 
of Death 


Spalding v. Allen, U. S. District Court, Middle Dist., Ga., Macon Division, 
Civil Action No. 227 

Decedent was born in 1856 and died in 1938. In 1925 he executed 
two trusts for the benefit of two of his children in the sum of $50,000 
each, reserving the power, with the unanimous consent of the trustee, 
the life beneficiary and himself, to amend, change, enlarge or limit, 
but in no event to revoke the terms of the agreement. In 1934, he 
enlarged the trusts by adding to each the sum of $50,000. He made 
these gifts to meet the needs of his children and grandchildren. The 
gifts were put in trust because of past experience in handling prior 
gifts and to protect the donees against their own business misadventures 
and not to retain any benefit to himself. Under the interpretation of 
the law in 1925 the reserved powers did not make the trusts subject to 
estate tax, but in 1937 the interpretation was otherwise. In 1937, upon 
being advised for the first time that the gifts remained a part of his 
estate for tax purposes, he released the power reserved in the trust instru- 
ments. At the time the trusts were executed and the power released, 
he was in average good health for a man of his age. 





THE BANKING LAW JOURNAL 743 


It was held that the new interpretation of the Jaw made the release 
necessary if the trusts were to be excluded from the gross estate. 
Furthermore, the release was not in contemplation of death and the 
fact that it was solely for the purpose of avoiding estate tax was not 
sufficient to bring the trusts within the rule applicable to transfers in 
contemplation of death. 


Incomplete Gifts of Stock 


Coffey v. Commissioner of Internal Revenue, U. S. Circuit Court of Appeals, 
Fifth Circuit, 141 Fed. Rep. (2d) 204 


Prior to 1938, taxpayer in the presence of witnesses indorsed cer- 
tain stock certificates to his minor children, declaring that by this 
action he was making a gift to his children. He made no delivery of 
the stock certificates. He continued to exercise absolute dominion over 
the stock and dealt with the dividends as if they were his own. The 
dividends paid on the stocks were received by him and deposited to 
his personal bank account. To evidence his receipt of such dividends, 
the taxpayer executed promissory notes in favor of his children. 

It was held that the taxpayer had not made completed gifts of stock 
when the indorsements were executed, and, hence, he was properly held 
subject to income tax upon dividends distributed to him, in 1938. It 
is the general rule that in order to complete a gift the donor must 
do everything reasonably permitted by the nature of the property and 
the cireumstances of the transaction in parting with all incidents of 
ownership, Continued possession, dominion, and control over the sub- 
ject matter of the gift and the fruits thereof afford ample basis for 
the taxation of the income to the donor. 


Transfer Under Antenuptial Agreement Subject to Gift Tax 


Fahs v. Merrill, U. S. Circuit Court of Appeals, Fifth Circuit, No. 10874 


A deed of trust recites that on March 7, 1939, taxpayer and his wife 
had made an antenuptial agreement providing for the trust, and ‘‘pur- 
suant thereto and in consideration thereof’’ the transfer of $300,000 
is made. The facts found support that recital. The transfer was a 
part of the antenuptial agreement. The tax in dispute was assessed 
in respect of the transfer of $300,000 on May 29, 1939, by taxpayer 
to himself as trustee for his wife and her mother. The transfer was 
disclosed in a gift tax return by the taxpayer, but under the claim 
that it was not taxable as a gift, but was for adequate and full con- 
sideration in money or money’s worth to wit the release by the wife 
of her dower and all property rights in his estate. 
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A tax was nevertheless assessed and collected, and refund being 
denied, this suit was brought against the Collector. The Court decided 
the issue against the taxpayer and held that the $300,000 transferred 
under an antenuptial agreement was subject to a gift tax as a transfer 
for less than an adequate and fuil consideration in money or money’s 
worth. Furthermore the Court said in its opinion that ‘‘the true view 
of this transaction is that in consideration of marriage taxpayer made, 
wisely and rightly, a certain and present provision for his wife in 
substitution for the uncertain and contingent one given her after his 
death, at her election, by law. The latter would have been taxable. 
So is that which was substituted for it.’’ 


Possibility of Reverter Not Taxable 


Francis Biddle Trust v. Commissioner, 3 Tax Court No. 104 


An irrevocable trust was created by decedent for the benefit of 
her son and his children. The income of the trust was payable to the 
son for life and upon his death to his children. As children reached 
designated ages, their respective shares of the principal were to be 
paid to them or their issue per stripes. If a child died before reaching 
the designated age, or if he died without issue surviving, his share was 
to go to his brothers and sisters. In case all of the children died, after 
the death of decedent’s son, or in case no children or issue of deceased 
children of the son be living at the time of his death, the trust was to 
terminate and the property was to revert to decedent’s estate. 

It was held that no amount of the trust was includable in decedent’s 
gross estate as a transfer intended to take effect in possession or en- 
joyment at or after death under section 302 (c) of the Revenue Act 
of 1926 since decedent’s death was not the intended event which en- 
larged the estate of the grantee. 


Transfer Under Marital Settlement Contract Not Subject to Gift Tax 


McWilliams v. Harrison, Collector of Internal Revenue, U. S. District Court, 
N. D. IIL, E. D. No. 4293 


The question presented for determination in this case was whether 
property of a value of $170,000 transferred by taxpayer to his wife 
under a settlement agreement dated July 22, 1937, was taxable as a 
gift. It was held the transfer of the property by the taxpayer to his 
wife was a full and adequate consideration and constituted a bona 
fide transaction without any suggestion of donative intent or purpose, 
and therefore was not subject to gift tax. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Plan for Post-War Employment 


INNER in a national con- 

test on a plan for post-war 
employment, Herbert Stein, Chief 
of the Economic Analysis Section 
of the WPB, offers a definite pro- 
gram in his prize-winning essay. 
Dr. Stein points out that the 
establishment of a new high level 
of employment after the war may 
require a volume of production 
as much as 40 per cent above 1939 


performance. 


Of course, such a high level of 
national output may be attained 
either by large government spend- 
ing or by stimulation of large pri- 
vate expenditures, but Dr. Stein 
recommends the latter method 
since it is the only one consistent 
with the achievement of other na- 
tional objectives such as political 
democracy, personal liberty and 
efficient satisfaction of wants. And 
while it is recognized that con- 
trolled government spending is an 
effective instrument of economic 
stabilization, more fundamental 
policies which would minimize the 
amount of public spending are 
recommended, 

Full employment, it is con- 
tended, may be attained if we 
carry out policies 

(a) Removing basic uncertain- 
ties which repress private expendi- 


tures, particularly, capital out- 
lays, 

(b) Eliminating those factors 
which discourage risk assumption, 

(c) Counteracting some of the 
fluctuations in private capital ex- 
penditures, 

(d) And preventing such fluc- 
tuations from exerting a cumula- 
tive effect on the national econ- 
omy. 


Dr. Stein reiterates that the 
political atmosphere, during the 
transition period, must be con- 
ducive to the functioning of pri- 
vate, competitive enterprise. This - 
would create the necessary psycho- 
logical foundation, he explains, 
for the maintenance of stable, 
high-level private business activity 
and employment in the future. 


During the transition period, it 
is suggested, we should seek to 


prevent “bottleneck unemploy- 
ment” as well as to define the post- 
war relations of government to 
business. Also, a start must be 
made on the development of politi- 
cal and economic institutions 
“which will eliminate the closely 
related dangers of repeated eco- 
nomic fluctuations and of a con- 
tinued low average level of eco- 
nomic activity — the dangers of 
cyclical fluctuations and of sec- 
ular stagnation.” 





THE BANKING LAW JOURNAL 


We Must Know 
Foreign Languages 


2. To improve relations with 

our Allies 
3. To prepare for peace- 

time reconstruction 
America needs men and women who 
speak Spanish, Portuguese, Russian, 
French, German, Italian, Japanese, 
or Chinese! Master your chosen 


language at Berlitz. 
For 65 years Berlitz has never failed! 


BERLITZ tincuxces 


Here, a program consisting of 
six basic features is prescribed: 

1. A program of tax reform 
must be devised. this would in- 
volve a reduction of surtaxes in 
the highest brackets; the averag- 
ing of income over a period of 
years for purposes of tax compu- 
tations; and the elimination of the 
tax-exemption privileges of Gov- 
ernment bonds. These modifica- 
tions are designed to encourage 
the continued assumption of risk. 
Also recommended, as part of the 
tax program, is the abolition of 
excise taxes—excepting those few 
levies which are long-established 
on monopolistically controlled 
goods such as cigarettes. Another 
suggestion is that taxation of 


corporate profits as stockholders” 
income should be substituted for 
the corporate excess profits and 
income taxes. This proposal, it 
may be observed, is currently re- 
ceiving attention in Congressional 
circles and would require the allo- 
cation, but not distribution, of 
all corporate earnings to stock- 
holders. This change would elim- 
inate the premium placed on debt 
financing and would improve the 
economic structure of industry by 
better enabling it to withstand 
fluctuations in activity. 

2. There must be vigorous en- 
forcement of present anti-mo- 
nopoly legislation by the Depart- 
ment of Justice. “Gigantism” by 
holding companies must be pre- 
vented, if necessary, by additional 
legislation. Objectives of the anti- 
monopoly program are the pre- 
vention of price dislocations and 
unemployment which result from 
the monopolistic practice of main- 
taining prices at the expense of 
output when other prices are de- 
clining; the expansion of output 
and employment by stimulating 
the competitive flow of new capi- 
tal and new techniques in markets 
which are now monopolized. 

8. Government budgetary and 
monetary policy should have as 
an objective, stabilization, within 
narrow limits, of some general 
level of prices such as wholesale 
prices. If price level fluctuations 
can be eliminated, much can be 
done to dissipate the uncertainty 
which represses expenditures on 
durable goods. 


4. Unemployment insurance- 
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must be broadened, liberalized, and 
unified on a Federal basis. Thus, 
consumers’ expenditures may be 
maintained when unemploment 
starts to appear. 


5. This country should support 
international arrangements for 
the settlement of short-term bal- 
ances of payments so that finan- 
cial crises and restrictions on the 
movement of funds will not recur. 
This would promote world eco- 
nomic and political stability and 
would increase U. S. investment 
abroad. 


6. There must be developed a 
popular understanding of proper 
and possible relations of free busi- 
ness and free government. This 
is essential for the successful oper- 
ation of a free market economy 
within a political democracy. Ob- 
viously, the system cannot oper- 
ate at. high levels if, in Dr. Stein’s 
words, “the Government makes 
frequent incursions into the mar- 
ket mechanism in the pursuit of 
temporary or imagined interests 
of particular groups. The sys- 
tem will not operate at high levels 
if the Government neglects its 
responsibility to prevent monopo- 
ly and to stabilize the general level 
of prices. The only enduring 
safeguard against such incursions 
or such neglect is public alertness, 
foresight and self-control. The 
development of such qualities is 
the great challenge to all who see 
that the high operation of a free, 
private, competitive economy is a 
necessary condition for the exist- 
ence of political and personal 
liberties.” 
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Gold 


According to the Monthly Re- 
view of the Federal Reserve Bank 
of New York, the current outward 
movement of gold from this coun- 
try may be regarded as a moder- 
ate but salutary redistribution of 
the world’s supply. 


The current outflow, which is 
the first sustained movement since 
1933, may be considered as a cor- 
rective of previous unsettling fac- 
tors in our balance of payments. 
To this extent, it should facilitate 
the establishment and maintenance 
of stability in exchange rates after 
the war. 

Although we have lost gold 
since October, 1941, our present 
reserves are far larger in relation 
to our liability to foreigners than 
they were when the war began in 
i939. Present gold holdings are 
some $4.7 billion above that level 
while net liability to foreigners 
is only $2.5 billion above what. it 
was four years ago. 

Latin American countries have 
increased their gold holdings sub- 
stantially. Current acquisitions 
represent a desire on the part of 
foreign monetary authorities to 
utilize the wartime accumulation 
of dollars to recoup gold reserves 
lost in the pre-war and early war 
years. World-wide demand for 
gold, it is commented, constitutes 
an answer to the fears, or a denial 
of the expectations expressed a 
few years ago, that the use of 
gold for monetary reserves was 
about to be abandoned by many 
countries. 
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Bank Capital 


Mounting commercial bank de- 
posits have raised the ratio of 
member bank deposits to capital 
funds to the level of fifteen to one, 
a new record. And as the re- 
quirements of war and post-war 
finance continue, the banks will be 
called upon to absorb additional 
Government securities, thus rais- 
ing the deposit level again. 


Bank deposits have roughly 
doubled in the past four to five 
years and, during this interval, 
bank capital funds lave risen 
some twenty per cent. And this 
disproportion in expansion seems 
likely to continue. The rise in 
capital accounts has been achieved 
chiefly through reinvestment of 
earnings. 

The presence of an unfavorable 
capital to deposit ratio requires 
that bank management pursue re- 
stricted dividend policies. This is 
one reason why some institutions 
are considering increasing their 
capital funds through the sale of 
stock. 

Another is that an increase in 
loans and discounts after the war 
will add a large volume of risk 
assets, and it is essential that more 
bank capital be available if such 
assets are assumed in volume. 


Security Prices in the 
Post-War Period 


Some acute observations con- 
cerning the level of security prices 
anticipated in the post-war period 
were made by Ragnar D. Naess, 
speaking before a meeting of 
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the American Statistical Associa- 
tion. 

Discussing common stocks, Mr. 
Naess observed that prices are 
basically dependent on earnings 
and dividends, and, the rate at 
which investors are willing to 
capitalize these earnings and divi- 
dends. Of course, earnings and 
dividends, in turn, depend on busi- 
ness activity, profit margins and 
taxes. The rate of capitaliza- 
tion, however, is governed by the 
state of confidence of the investor 
which, naturally, is affected by 
the prevailing social, political and 
economic environment. 

According to Mr. Naess, the 
Federal Reserve Board index of 
industrial activity, after business 
has been converted to peace-time 
activity, may not be more than 
140. This would be substantially 
below the present level of activity 
but would be some 30 per cent 
above 1939 performance, and 
would indicate national income at 
a level of $90 to $95 billion. 

As to the commodity price level, 
it was felt that post-war prices 
would probably be off about 10 
per cent. This price level forecast 
is based on more normal demand 
and supply relationships in re- 
spect to individual raw commodi- 
ties, increased industrial produc- 
tivity and increased competition. 
With respect to corporate tax- 
ation, it was ventured that tax 
rates will continue high but that 
some methods of incentive tax- 
ation will be devised, so as to en- 
courage capital investment. 


All in all, Mr. Naess feels that 
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the post-war period will witness 
a substantial expansion of busi- 
ness from pre-war levels while 
deferred demands are being satis- 
fied. Profit margins are expected 
to be somewhat lower than on the 
corresponding volume of business 
in the past, and corporate tax 
levies will exceed 40 per cent, al- 
though they will be substantially 
below existing rates. Under these 
circumstances, common _ stock 
earnings after taxes, at worst, 
may not be much lower than those 
reported in 1943 and may possibly 
be as much as 20 per cent higher. 
Accordingly, it is concluded, share 
prices will be as high or somewhat 
higher than at present. Better 
prices, it is remarked, may be 
expected if there is an improve- 
ment in the rates of capitalization. 


This is conceived to be likely if 


the relations between Govern- 
ment, industry and labor im- 
prove. 

As to gilt-edge bond prices, Mr. 
Naess expects these to continue 
high during the post-war period. 
Money is expected to remain cheap 
and there seems little reason to 
fear that price inflation will de- 
press prime obligations. Monetary 
reserves may increase as the result 
of foreign nations using their gold 
and dollar balances for purchases 
of needed goods. Gold reserves 
should rise further as a result 
of gold imports in payment for 
our exports. Furthermore, bank- 
ing reserves will increase as the 
amount of money in circulation 
is reduced. 
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Taxation 

Writing in a recent issue of 
The Tax Review, Dr. Harley L. 
Lutz of Princeton University 
comments that one of the direc- 
tions “from which the spirit of 
enterprise has been bombed, 
machine-gunned and sprayed with 
poison gas has been the tax sys- 
tem. The destructive effects, and 
even worse, the destructive intent 
of tax policy are too familiar to 
require further elaboration or 
demostration. . . 

“When one puts together the 
bugaboo of the mature economy, 
the seduction of the government 
guarantee and the bludgeon of 
destructive taxation, their cumu- 
lative effect upon the spirit of en- 
terprise is tremendous. That there 
should be any spark of vitality 
left would be amazing, were it not 
for the reflection that people have 
lived for long periods in the cata- 
combs. Perhaps the spirit of en- 
terprise has simply gone under- 
ground until the reign of terror is 
over.” 

In place of all the talking and 
planning that is now heard about 
how to save or to restore and 
stimulate the enterprise system 
after the war, Dr. Lutz offers 
the following short and simple 
formula: “If you want to make 
a dollar by any honest means you 
are free to try, and if you succeed 
you may keep it.” 

The difficulty with this formula 
it that it is not complicated 
enough to impress those who must 
be made aware of it. 





Current Conditions in Canada 


CANADIAN industrial activity 
is showing a slight recovery ac- 
cording to S. M. Weld, general 
manager of the Canadian Bank of 
Commerce in that bank’s monthly 
commercial letter for July. Ac- 
cording to the report crop condi- 
tions are good to excellent over 
the greater part of the entire 
country. 

Speaking of general conditions 
the report says: 

“A slight recovery is recorded 
by our index of industrial activity, 
which rose from 220 at mid-May 
to 221 at mid-June (1937 - 100), 
while the percentage of factory 
capacity utilized fell from 125 
to 124. The heavy section of the 
iron and steel trades, which in- 
cludes the aircraft and shipbuild- 
ing industries, rose sharply, but 
there was a slight decline in the 
medium section, chiefly in ma- 
chinery, tools, castings and forg- 
ings. The automotive trades as 
a whole continued to be less active. 

“The indexes for those branches 
of industry largely producing 
civilian goods declined. Apart 
from canning the food group was 
lower, as was also the clothing 
group except for men’s factory 
garments and leather and rubber 
footwear.” 

Concerning agricultural condi- 
tions the report says: 


“June, which is usually regard- 
ed as a very critical period for 
growing crops, saw practically 
general improvement in crop 
conditions, which by the end of 


‘the month were good to excellent 


over the greater part of the 
country. 

“With few exceptions the 
Prairie grain crop is in a very 
promising condition. Precipita- 
tion in all three Provinces is well 
above normal and moisture re- 
serves have to a great extent been 
restored. A period of drought 
in the Maritimes which had re- 
tarded seeding and growth was 
brought to a close by timely rains 
in the first half of June, which 
greatly improved crop prospects. 
Development of the fruit crops 
of the Annapolis Valley has been 
excellent and the apple crop is 
expected to be 35 per cent in 
excess of last year. Conditions 
in Ontario are almost generally 
excellent except in small sections 
of Central Ontario which received 
too much rain. Harvesting of a 
heavy crop of hay has made prog- 
ress, grains are well advanced 
and late sown crops such as beans 
and corn have an excellent start. 

“Labour shortage, however, is 
acute in many sections of Ontario 
where a heavy harvest is in pros- 
pect.” 





BOOKS FOR BANKERS 


Economic Frreepom. By Charles 
E. Noyes. New York: Harper 
& Brothers. 1943. Pp. 234. 
$2.50. 


TECHNOLOGY, mass produc- 
tion and a decline in population 
have doomed the liberal capitalist 
system invented by nineteenth 
century economists, states the 
author. More specifically, the 
fatal weakness of pure capitalism 
during the decade of the ’30’s was 
its failure to use the people’s sav- 
ings to provide a steady accumu- 
lation of capital goods to increase 
national wealth. 


The author does not believe that 
mere removal of impediments will 
be sufficient to make our liberal 
capitalism work satisfactorily. 
However, he feels almost any goal 
is attainable if post-war recon- 
struction is based on the premise 
that the free market is dead and 
that other forms of social control 
are necessary to preserve eco- 
nomic freedom. 


“Economic freedom,” — states 
Mr. Noyes, “means the exercise 
of economic controls, not by a few 
men, even men of good will, but 
‘by a majority of the people.” Mr. 
Noyes does not believe that owners 
of private enterprise should be 
allowed the privilege—“the ugliest 
feature of unplanned private en- 
terprise”—of withdrawing or 


withholding means of production 
from use. 


Mr. Noyes points out that the 
United States has never achieved 
the maximum production of which 
it is capable, and that maximum 
production can never be achieved 
under the forms ‘of economic and 
political organization which have 
been accepted in times of peace. 
But until there are new forms 
which hold greater promise of 
individual human freedom, he 
notes, our forms of political and 
economic organization will remain 
more precious than material pros- 
perity. 

The author makes no new pro- 
posals for solutions of the world’s 
problems. The book attempts to 
present some aspects of the eco- 
nomic and political situation in 
perspective in the belief that the 
choice of action properly remains 
in the hands of the people of. a 
democratic nation. 


Interested in 
banking books? 


Send for our complete 
catalogue 


Bankers Publishing Co. 


465 Main Street 
CAMBRIDGE 42, MASS. 





IN WASHINGTON 


In this department we publish selected excerpts from ‘Washington 
Banktrends’’ a weekly review of Washington developments of 
direct concern and interest to bankers. 


The Six-Year Limitation on 
Government Checks 


The ABA-endorsed bill—S. 
2033—entered by Senator Wag- 
ner (D. NY), Banking Committee 
Chairman, in the last hours be- 
fore the summer recess, bars the 
Government from attempting to 
recover on checks, unless prelim- 
inary notice was given before the 
end of six years. Banks would 
benefit from the passage of the 
bill since they would be relieved 
of the present indefinite liability 
on checks and warrants, which 
might easily carry forged en- 
dorsements or improper signa- 
tures. D. J. Needham, ABA Gen- 
eral Counsel has been pressing 
for Treasury support for such a 
bill for two years. With the hun- 
dreds of thousands of Govern- 
ment checks now being sent out, 
bankers will want Congress to 


pass this bill and promptly. 


Regulation Q 

The fact that large banks, in 
increasing number, have notified 
their corresponding banks that 
they are again absorbing exchange 
confronts officials with a legal, 
diplomatic and political situa- 
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tion. The assumption for the en- 
forcement of Regulation Q is that 
it is “the law.” But snce one 
House of Congress has acted to 
deny such a claim, there is created 
a diplomatic situation of reject- 
ing arguments which caused the 
House to act in opposition to the 
Reserve Board’s position. The 
political side is that to attempt 
enforcement through the courts 
would create sympathy for the 
banks and would likely prove a 
determining factor in insuring 
prompt passage of the Brown- 
Maybank bills by the Senate. The 
banks which are now saying they 
will again absorb exchange are 
doing so “until uniform acton has 
been taken.” Further repressive 
action from supervisory agencies 
is not indicated. 


G I Guaranteed Loans 


The President recently signed 
into law the GI Bill, permitting 
50% guaranteed loans up to the 
$2,000 maximum to veterans for 


home repair or _ construction, 
farms and businesses, with interest 
at 4%, payable in 20 years in 
full—the first year’s interest to be 
paid by the Veterans Adminis- 
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tration. The Guarantee covers in- 
creases or decreases pro rata to 
the balance still due. A second 
loan may be made in order to com- 
plete the needed financing, also 
guaranteed up to $2,000, if the 
amount does not exceed 20% 
of the purchase price or cost, with 
interest not more than 1% above 
the first loan. Refinancing of loans 
permitted after specified curtail- 
ment of the second loan. Banks, 
individuals, savings associations, 
Government corporations may 
make loans. 


Bond Redemption Problems 


Treasury Department authori- 
ties, with representatives of or- 
ganized banking, continue discus- 
sions on how to redeem Govern- 
ment bonds directly instead of by 
sending them through the Reserve 
banks. The policy of payment 
for redemption is primarily in- 
volved. The Treasury is opposed 
to collecting any fee or service 
charge from bond holders. It is 
expected that the Treasury will 
work out with the banks a formula 
for meeting redemption costs and 
expenses borne by individual 
banks. Previous patterns for such 
are found in ration banking and 
operation of banking facilities. 
Legal authorization was included 
in the Public Debt Law of 1943. 


Film Recording in Bond 
Redemption 


The heavy inflow of war stvings 
bonds for redemption has brought 
amendment of present regulations 
- permitting all Reserve bank mem- 
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ber banks—and others which may 
be designated by Reserve banks— 
“to make film records of U. S. 
securities, checks and warrants, 
and to project such film records 
on a screen,” with the under- 
standing that all must be “con- 
fidential.” Money reproduction 
is not included. Reason for this 
is that the volume now, and ex- 
pected in the future, has severely 
taxed clerical staffs in copying 
names, numbers and details. 


Credit Union Banking 

The FDIC, now having charge 
and control over Federal Credit 
Unions, is embarrassed by some 
requests for state and local lists 
of these co-operative banks. Don 
Warrick, Indiana Bankers Asso- 
ciaton secretary, through appeals 
to members of Congress secured 
a statement from FDIC Chair- 
man Crowley which said, in effect, 
that such lists were not available 
now because. (a) Shortage of 
help due to war conditions; (b) 
Desire to protect officers of local 
credit unions held inexperienced 
and susceptible to selling pres- 
sures. The FDIC does issue an 
annual report of Credit Unions 
which provides through charts 
and tabulations the income, ex- 
penses, assets, investments, loans 
etc. The FDIC’s present position 
in regard to Credit Unions, is ad- 
mittedly paternalistic, complicat- 
ed by a real shortage of statistical 
help. Were it not for the latter, 
it is held possible that state or 
local lists might be made available 
on assurances that they would not 
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get into the hands of salesmen 
(as the FDIC says has happened 
in the past). Such lists will be 
made available should Congres- 
sional Committees request them. 


New Mortgage Lending Plans 


The U. S. Savings & Loan 
League has outlined some new 
types of mortgages for post-war 
use which have definite good will 
value, tending to remove much of 
the stigma from the popular con- 
ception of the mortgage lender. 
The proposals are tentative with 
much depending upon the co-op- 
eration of Washington officials, 
especially Federal Home Loan 
Bank Commissioner Fahey. In 
many respects the proposals out- 
deal the New Deal in aiding the 
borrower. Highlights include: 
(a) After three years, a lapse of 
payments for six months due to 
illness or financial difficulties is 
permitted; (b) Repayments per- 
mitted with no penalty; (c) 
Should the owner move he can ex- 
pect the lender to manage the 
property; (d) Interest rate will 
decrease by 14% at least 3 times 


THE BANKING LAW JOURNAL 


during the life of the loan; (e) 
Additional loans for repairs per- 
mitted without need for refinanc- 
ing; (f) Owner may defer pay- 
ment on construction costs until 
he has occupied the house up to 
a limit of 6 months. 


Banks to Cash War Bond 


The Treasury Department has 
drawn up tentative regulations 
covering procedure in “cashing” 
War Saving Bonds when present- 
ed to them. In effect, the banks 
will have authority delegated to 
them and will be repaid—probably 
on the basis of the number and 
value of the bonds cashed. Treas- 
ury payment to the banks has not 
been fully determined, but discus- 
sions have ranged from 10c to 25c 
per bond. Conferences already 
held with ABA bankers have been 
helpful, it is said, not only in 
drafting the regulations but in 
suggestions. Another meeting is 
scheduled, this time with Reserve 
bank officials with prospects that 
the regulations will be issued 
around August 1, becoming effec- 
tive about September 1. 





CURRENT ARTICLES 


In this department we present for the convenience of our 
subscribers a topical index to the current periodical literature of 
banking. Arranged by subjects, there is given a brief descrip- 
tion of all articles of current interest with a reference to the 
source so that those interested may refer to the source material. 


ACCOUNTS RECEIVABLE LOANS 

Financing of accounts receivable. W. 
L. Webb. Tarheel Banker. June, 1944, 
¥, Si, 

ADVERTISING 

Looking at postwar advertising and 
public relations. Charles C. Carr. Bul- 
letin Financial Advertisers Assn. June, 
1944, P. 275. 

Bank advertising. 
1944, P. 98. 

Advertising has a better chance to sell 
banking services. W. H. Neal. Bankers 
Monthly. June, 1944, P. 262. Today’s 
opportunities for selling banking services. 


BANK EARNINGS 
Riskless profits. Melvin W. Ellis. 
Burroughs Clearing House. June, 1944. 


P. 13. How banks can increase earnings 
without risk. 


BANKING RESEARCH 
Banking research—the Reserve City 
Bankers’ program. Harry V. Odle. 
Burroughs Clearing House. July, 1944. 
P. 13. 


BANK MONEY ORDERS 


Bank money order promotion and sales. 
M. D. Brett. Bulletin Financial Adver- 
tisers Assn. June, 1944. P. 279. 


BIOGRAPHY 


The Lanes that knew no turning. The 
story of Mills B. Lane and three genera- 
tions of a great Southern family. Finance. 
June 25, 1944. P. 11. 


CHECKS 
Checks standardization committee elim- 
inates one check size. Bankers Monthly. 


Banking. June, 


June, 1944. P. 266. A. B. A. recommend- 
ations. 

Missorts—how to prevent them. Bank- 
ers Monthly. June, 1944. P. 249. How 
to cut down on checks sorted to the 
wrong bank. 


CONSUMER CREDIT 


The consumer credit outlook. Kenton 
R. Cravens. Banking. June, 1944. P. 42. 


CORPORATION EARNINGS 
What becomes of wartime corporate 
earnings? The Exchange. June, 1944. 
P. 3. 
CREDIT 


Drugs—a survey of current trends and 
post-war problems. The Index, New 
York Trust Company. Summer Issue. 
P. 34, 

Slowing down of credit expansion. Fed- 
eral Reserve Bulletin. June, 1944. P. 
525. 

CREDIT UNIONS 

Credit unions: what they are and how 
they operate. Norman S. Strunk. Sav- 
ings & Loans. June, 1944. P. 23. 


DEPARTMENT STORE SALES 


Revised index of department store 
sales. Federal Reserve Bulletin. June, 
1944, P. 542, 


FIELD WAREHOUSE LOANS 


We get loans on stored fuel oil with 
field warehouse receipts. A. Raymond 
Betts. Bankers Monthly. June, 1944. 


INTEREST RATES 


The outlook for the interest rate. 
Claude L. Benner. Bulletin of the Robert 
Morris Associates. June, 1944, P. 21. 
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LOANS 
Outlook for farm equipment paper. 
Henry J. Boone. Burroughs Clearing 
House. June, 1944. P. 20. 


Liquidatng loans on war contracts. 
John McDowell. Burroughs Clearing 
House. June, 1944. P. 16. How banks 
can protest their own interests and help 
their borrowers. 


MARKETS 


Bank debits —most useful but least 
used basic data for sales research. Ches- 
ter E. Haring. Printers Ink. June 23 
and June 30, 1944. How statistics on 
bank debits may be used to indicate mar- 
ket trends in various sections. 


MONETARY CONFERENCE 


The real issue at the monetary confer- 
ence. John H. Crider. Finance. June 
25, 1944. P. 7. 

The United Nations monetary confer- 
ence. Monthly Letter, National City Bank 
of New York. July, 1944, P. 75. 


®PENSIONS 


Pension or profit sharing plan? Vance 
L. Desmond. Trusts & Estates. June, 
1944. P. 597. 

Pension plans and the trust officer. 
C. Preston Dawson. Trusts & Estates. 
June, 1944. P. 601. Points to consider in 
designing plan. 

Types of pension plans. E. Leigh 
Jones. Trusts & Estates. June, 1944. P. 
591. Distinguishing features of em- 
ployee benefit programs. 


PERSONNEL 

Employees party. Mathilde M. Wolt- 
jen. Bulletin Financial Advertisers Assn. 
June, 1944. P. 301. 

Faster training of bookkeepers. P. 
Russell Olin. Burroughs Clearing House. 
June, 1944. P. 18. 

Personnel plan: committee style. H.C. 
Nicholls. Burroughs Clearing House. 
July, 1944. P. 18. 

Value in employees contests. Ashby 


Millican. Bulletin Financial Advertisers 
Assn. June, 1944. P. 305. 


POST-WAR BANKING 

The coming test of private credit. F. 
Bradshaw Makin. Banking. June, 1944. 
P. 26. The problem in Britain. 

The coming test of private credit. C. M. 
Harger. Banking. June, 1944. P. 27. 
Industry in rural areas. 

The post-war rise in bank deposits. 
Finance. June 10, 1944. P. 9. No shrink- 
age in deposits expected. 


RATION BANKING 
Ration token service charges. Bank- 
ing. June, 1944. P. 88. 


SAVINGS AND LOANS 

A supplementary financial _ service. 
Henry H. Pierce. Savings and Loans. 
June, 1944. P. 14. How the Merchants 
Co-operative Bank of Boston is using the 
Register Check idea, 

The first decade of insurance of ac- 
counts. Horace S. Wilson. Savings and 
Ioans. June, 1944. P. 4. Ten years of 
the Federal Savings and Loan Insurance 
Corporation. 


SERVICE CHARGES 

75% of analysis work saved with ade- 
quate return from charges. R. C. De- 
Rosset. Recommends placing small ac- 
counts on a_ fixed-price-per-item basis 
Bankers Monthly. June, 1944. P. 254, 

SOVIET BANKING 

Memorandum on_ Soviet banking. 
Frank Plachy. Burroughs Clearing 
House. July, 1944. P. 16. 

SPECIAL SERVICES 

Army camp banking. Banking. June, 
1944, P. 44. 

TAXATION 

A simple excess profits formula. W.F. 
Heisler. Banking. June, 1944, P. 60. 
Two methods of computing excess profits 
tax credit. 

What money really costs. J. K. Lasser. 
Banking. June, 1944. P. 32. The effect 
of the tax rate on the cost of borrowing 
money. 


WAR BONDS 


ITow to sell war bonds. John J. Me- 
Cann. Banking. May, 1944. P. 59. 
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“We can afford to pay more” ‘My store doesn’t display ceiling prices”  “‘! just don’t want to do it” 









«It’s too much trouble” 
It’s well worth the trouble to 
check price ceilings—if it holds 
prices down, cuts your bills to- 
day, lessens the danger of 
inflation. 


Every time you pay black mar- 
ket prices, you're helping to send 
Prices up—that’s the way infla- 
tion comes. And nobody can 
afford inflation. 


All retailers will if you keep ask- 
ing them, “Is this the ceiling 
price?” It’s the law. Ceiling 
prices must be displayed wher- 
ever goods under ceilingsaresold. 


No—and our boys don’t want 
to fight! But they’re doing it— 
magnificently! It’s up to you on 
the home front to do your part 
to head off rising prices. 


YOUR STORE WILL BE GLAD 
TO HAVE YOU ASK: 


Check Gnd be proud / You should be proud 


if you’re the kind of loyal, patriotic American citizen who 
never pays more than ceiling prices, who pays her ration y 


points in full, who shares and plays square with scarce goods! bs ths the ceiling pice f af 


It is because of you and millions of women like you— HELP 
cooperating with American merchants—that the cost of 
living has gone up only 7 per cent since your Government’s 


price control started. KEEP 
But the end is not yet. So keep up the good work. Ask 
every time, ‘‘Is this the ceiling price?”” Never buy a single : " We IN 


thing that you can do without. Save your money—in the 


bank, in life insurance, in War Bonds. When you use things = United States War Message prepared by the 

z : % A War Advertising Council; approved by the Of- 
up, wear ’em out, make ’em do, or do without ... you’re See of War Information: and contributed by 
helping to HOLD PRICES DOWN! ———<-. 
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The kid‘ll be right there when his 
C. O. finally gives the’ signal ... 


There'll be no time to think of bet- 
ter things to do with his life. THE KID’S 
IN IT FOR KEEPS — giving all 
he’s got, now! 

We’ve got to do the same. 
This is the time for us to throw 
in everything we’ve got. 


5” WAR LOAN 


Now’s the time to dig out that extra 
hundred bucks—for Invasion Bonds. 
Or make it $200. Or $1000. Or 
$1,000,000. There’s no ceiling on this 
one! 
The 5th War Loan is the big- 
gest, the most vitally impcr- 


tant financial effort of this 
whole War! 


Back the Attack /~ BUY MORE THAN BEFORE 
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